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‰Ó„˜‰ .‡

˜·‡Ó" ,"¯Â¯Ë" Ì‡ Z ‰˙Ï·ÂÒ ˙Â˘Â‡‰ ÔÈ‡˘ ‰ÚÙÂ˙Ï ÈÂÈÎ‰ ‡‰È ¯˘‡ ‡‰È
˙Â˘ÂÓÁ ˙ÂˆÂ·˜ È"Ú ˙ÂÚˆ·˙Ó‰ ˙ÂÓÈÏ‡ ˙ÂÙ˜˙‰ Z "„‡‰È'‚" Â‡ ,"˘Â·ÈÎ· ÔÈÂÊÓ
Ï˘ ‰Ï‡˘ ˙ÂÂ‰Ó ,˙ÂÈ‡·ˆ ‡Ï ˙Â¯ËÓ·Â ˙ÈÁ¯Ê‡ ‰ÈÒÂÏÎÂ‡· ‰ÚÈ‚ÙÏ ˙ÂÂÂÎÓ‰
˙ÈÊÁ· ˙ÂÈÂˆÓ‰ ˙Â·¯ ˙ÂÈ„Ó ,ÂÊ ‰Ï‡˘ ÏÂÓ Ï‡ .ÌÏÂÚ ˙˜·ÂÁ ˙ÂÂÓ-Â‡-ÌÈÈÁ
˙˙ÁÙ‰ Ì˙ÈÏÎ˙˘ ,ÂÏ‡ ÌÈÚˆÓ‡ .‰‚‰ ÈÚˆÓ‡ ˙ÂË˜Â ¯Â¯Ë· ˙ÈÓÏÂÚ‰ ‰ÓÁÏÓ‰

*Visiting ;‰È˙ ˙ÈÓ„˜‡‰ ‰ÏÏÎÓ‰ ,ÌÈËÙ˘ÓÏ ¯ÙÒ‰ ˙È· ,ÈÓÂ‡ÏÈ· ËÙ˘ÓÏ ¯ÈÎ· ‰ˆ¯Ó ,¯ÂË˜Â„
Professor of Law, McGeorge School of Law, University of the Pacific, Sacramento,
California (summers since 1998); Visiting Professor of Law, Institut Commercial de
Nancy (ICN), Ecole de Management, Universite de Nancy (2), France (first semesters
since 2004); Senior Fellow and Member of the Board of Governors, S. Daniel Abraham
ÈÓÚ '·‚Ï È˙·ÂÁÂ È˙„Â˙ .Center for Strategic Dialogue, Netanya Academic College
È˙Â„Â˙ ÔÎ ÂÓÎ .‰ÎÓ˙Â ‰Ú‚È ,‰Á¯Ë˘ ÏÚ ,‰˙·˘ÁÓ ˙Â¯È‰·Â ‰ÂÈ‚‰ ÏÚ ÔÈÈË˘ÈÈÙ-¯ÏÒ˜
‰ÏÏÎÓ· ÌÈËÙ˘ÓÏ ¯ÙÒ‰ ˙È·· ÂÓÊ· ‚ ‰˘ Ë„ÂËÒ ,È˘Â˘ Ì˙ÂÈ ¯ÓÏ ˙Â˙È ˙ÂÎ‰Â ˙Â˜ÂÓÚ‰

.È¯Â·Ú ‰Ê ¯Ó‡Ó· ÚˆÈ·˘ ˙ÈÂˆÓ‰Â ˙Î·ÂÒÓ‰ ÌÂ‚¯˙‰ ˙„Â·Ú ÏÚ ‰È˙ ˙ÈÓ„˜‡‰
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,ÊÂ¯ÈÙ È¯ÂÊ‡ ,ÌÈ˘˜ÂÓ ˙Â„˘ ÌÈÏÏÂÎ ,ÌÈÎ˘Ó˙Ó‰ ¯Â¯Ë‰ ÈÏ‚ È„È-ÏÚ ÌÈ¯ˆÂ‰ ÌÈÓÂÈ‡‰
ÏÈ˙ ,ÌÈËÂ·Ó ˙Â¯ÂÈˆ ,ÏÂÁ È˜˘ ,˙ÂÓÏˆÓ ,ÌÈ˘ÈÈÁ ,˙ÂÁÂ˘ ,˙ÂÏÚ˙ ,ıÈÁ È¯ÂÊ‡

.ÌÈ¯ÂˆÈ·Â ˙Â¯„‚ ,È¯˜Â„
ÈÙÓ ‰ÈÁ¯Ê‡ ÏÚ Ô‚‰Ï ıÓ‡Ó· ÈÊÈÙ ÏÂ˘ÎÓ ˙ÈÈ·· ‰„·Ï ‰È‡ Ï‡¯˘È ˙È„Ó
‰ÓÂ„· Â‚‰ ˙Â·¯ ˙ÂÈ„Ó .˙ÈÂÚ ‰Î˘ ‰ÈÒÂÏÎÂ‡ „ˆÓ ˙ÂÚˆ·˙Ó‰ ˙ÂÈÏË˜ ˙ÂÙ˜˙‰
Â¯ˆÈ ˙Â¯Á‡ „ÂÚ· ,ÔÓÂÁ˙Ï ˙ÈÂÚ ˙ÈÏ·Á ‰¯È„Á ˙ÚÈÓÏ ÔÂÁËÈ· ÈÓÂÒÁÓ ÔÓÈ˜‰·
˙¯·Â‚Â ˙ÎÏÂ‰ ‰¯Î‰Ï ˙ÂÎÂÊ‰ ,˙È˜ÂÁ È˙Ï· ‰¯È‚‰ Â‡ ˙ÂÁ¯·‰ ˙ÚÈÓÏ ÌÈÏÂ˘ÎÓ
ÂÂÂÈÎ ˙Â¯Á‡ ˙ÂÈ„Ó .‰È„Ó‰ Ï˘ ÈÓÂ‡Ï‰ ‰ÂÁË· ÏÚ ÌÂÈ‡ ÌÈÂÂ‰Ó‰ ÌÈ˘ÚÓÎ
ÌÈÏÈ·‚Ó ÂÏ‡ ÌÈÏÂ˘ÎÓ .ÏÈ·˜Ó· ˙Â¯ËÓ ÏÏ˘ ˙‚˘‰Ï ,ÂÏ‡Î˘ ÌÈÓÂÒÁÓ ˙¯ÈˆÈ·
¯ÒÂÁ Û‡ ÏÚ Ì‰Ï ÌÈÎÂÓÒ ÌÈ¯ÂÊÈ‡· Â‡ ˙ÂÏÂ·‚· ˙È˘Â‡ ‰ÚÂ˙ Á¯Î‰· ÌÈÓˆÓˆÓÂ
Ï˘ Ì˙ÈÈ· ÍÈ¯ˆ˙ ÌÈ˙ÈÚÏ ÈÎ ‡Â‰ ˘˜·˙Ó Í‡ ,ÌÈ¯·„‰ Ú·ËÓ .Ì„Èˆ·˘ ˙ÂÁÂ‰
ÌÏÂÚ‰ ÏÎ· ÌÈÓÈÈ˜ ‰Ï‡Î ÌÈÏÂ˘ÎÓ .˙ÈË¯Ù ˙ÂÏÚ·· ˘ÂÎ¯ Ï˘ Â˙ÒÈÙ˙ ,ÂÏ‡ ÌÈÏÂ˘ÎÓ
‰·È¯Ó ÈÁË˘· ÌÈÓ˜ÂÓ ,ÔÂÁËÈ· ÈÏÂ˜È˘Ó ÌÈ·‰ ÂÏ‡ „ÁÂÈÓ·Â ,Ì‰Ó ÌÈ·¯ ,ÂÏÂÎ
ÌÈÏÂ˘ÎÓ‰ ÏÏ˘ ÍÂ˙Ó ˙Â¯ÂÙÒ ˙Â‡Ó‚Â„ ÔÏ‰Ï .˙˜ÂÏÁÓ· ÌÈÈÂ˘ ˙ÂÏÂ·‚ Í¯Â‡Ï Â‡/Â

.‰ÚÙÂ˙‰ Ï˘ ‰˙ÂÁÈÎ˘ ˙˘ÁÓ‰ Ì˘Ï ÂÏÂ ÌÏÂÚ· ÌÂÈÎ ÌÈÓÈÈ˜‰
˙˜ÂÏÁÓ· ÈÂ˘‰ ‰ÏÂ·‚· ÔÂÁËÈ· ÏÂ˘ÎÓ Ï˘ Â˙ÈÈ·Ï ‰˘ÂÚ Ï˘ÓÏ ˙È„ÂÚÒ‰ ·¯Ú
,ÌÈ¯ËÓÂÏÈ˜ 31800y21350 ÔÈ· ,ÌÈÂ˘ ÌÈ„ÓÂ‡ ÈÙÏ ,Ú¯˙˘Ó‰ 1ÔÓÈ˙ ‰˙Î˘ ÌÚ
Ï˘ ‰˙ÚËÏ ˙‡ÊÂ 4.ÌÈ¯Á‡ ÌÈÈÂ¯Ë˜Ï‡ ‰˘ÈÁ ÈÚˆÓ‡ ÈÈÓÂ ˙ÂÓÏˆÓ ,˙Â¯„‚ ÏÏÂÎÂ
‰˙ÂÏÚ 5.‰ÎÂ˙Ï ‰ÓÈÁÏ ÈÚˆÓ‡Â ÌÈÏ·ÁÓ Ï˘ Ì˙ÒÈÎ Ì¯Ê ˙˜ÒÙ‰ Ì˘Ï ˙È„ÂÚÒ‰ ·¯Ú
,Ú¯˙˘Ó Â˙ÂÈ‰Ï ÛÒÂ· ˙‡Ê 6,¯ÏÂ„ „¯‡ÈÏÈÓ 8.57 ÂÈ‰ È„ÂÚÒ‰ ÏÂ˘ÎÓ‰ Ï˘ ˙¯ÚÂ˘Ó‰

1Brian Whitaker “Saudi Security Barrier Stirs Anger in Yemen” The Guardian :Â‡¯
(17.2.04) http://www.guardian.co.uk/saudi/story/0%2C11599%2C1149721%2C00.html
Yotam Feldner “The Saudi Separation Fence” The Middle ,Ì‚ Â‡¯ .(19.8.07-· ˜„·)
East Media Research Institute Inquiry and Analysis Series No. 162, 2004, http://memri.
Gary ;(19.8.07-· ˜„·) org/bin/articles.cgi?Page=archives&Area=ia&ID=IA16204
Fitleberg “India Builds Security & Separation Fence While Israel Stands Trial At

.(17.4.04-· ˜„·) ICJ” Pakistan Today http://www.paktoday.com/gary27.htm
2“Yemen Rejects Riyadh Building of a Wall on its Borders” Arabic News.com :Â‡¯

˜„·) (2.2.04) http://www.arabicnews.com/ansub/Daily/Day/040202/2004020212.html
.(19.8.07-·

3Michel Cousins “Kingdom-Yemen Emergency Talks Set Over Border Fence” Arab :Â‡¯
˜„·) News (10.2.04) http://www.arabnews.com/services/print/print.asp?artid=39304&d

.(19.8.07-·
4.supra note 2 :Ì‚ Â‡¯ .Id. :Â‡¯
5.Feldner, supra note 1 :Â‡¯
6John R. Bradley “Saudi Arabia Enrages Yemen With Fence” Independent (11.2.04) :Â‡¯

-· ˜„·) http://news.independent.co.uk/world/middle_east/story.jsp?story=490024
Gwynne Dyer “Why Walls Are Going Up All Over the World?” Arab News ;(21.2.05

.(19.8.07-· ˜„·) (13.2.07)
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ÌÈ¯ËÓÂÏÈ˜ ‰˘È˘Ó ‰ÏÚÓÏ Ï˘ ˜ÓÂÚÏ ‰¯È„Á È„Î „Ú ÌÈÈÓÈ˙ ÌÈÁË˘ ÏÚ ,ÁÂÂ„ ÍÎ
ÏÈ˙· ˙¯„Â‚Ó‰ ‰ÏÚ˙ ˙¯ÈÙÁ· ÌÈÒÂ¯ ˙ÂÁÂÎ ÂÏÁ‰ ,1999 ˙˘· ÔÎ ÂÓÎ 7.ÔÓÈ˙ ÈÁË˘Ï
˜ÏÁÎ ,ÌÈ¯ËÓÂÏÈ˜ 110-Ï ·Â¯˜ Ï˘ ÌÎ¯Â‡Ï ˙Ú¯˙˘Ó‰ ,˙ÈÙˆ˙ ÈÏ„‚Ó· ‰·Â‚ÓÂ È¯˜Â„
ÌÈ„¯ÂÓ‰ ˙ÂÙ˜˙‰ ÈÙÓ ÔÂ‚˙‰Ï È„ÎÂ ‰Ê ·ÈˆÈ È˙Ï· ¯ÂÊÈ‡ ÏÚ Á˜ÙÏ ˘ÂÁ ıÓ‡ÓÓ
Ì˙¯È„ÁÏ ˙ÓÏÂ‰ ‰·Â˘˙Î ,¯ÈÓ˘‡˜ ‰·È¯Ó‰ Ï·Á· Â„Â‰ ‰‚‰ ,‰ÓÂ„ ÔÙÂ‡· 8.ÌÈ'ˆ'ˆ‰
11.ÈÏÓ˘Á 10ÔÂÁËÈ· ÏÂ˘ÎÓ˙Ó˜‰· 9,¯ÈÓ˘‡˜· ÈËÒÈ˜Ù‰ ˜ÏÁ‰Ó‰ÓÂÁ˙ÏÌÈÏ·ÁÓ Ï˘
ÏÏÂÎÂ ÔÂË·Ó ‰·˘ ,ÏÂ˘ÎÓ‰ 12.¯ÏÂ„ „¯‡ÈÏÈÓ 2.5-· ˙„Ó‡ ‰Ê ÏÂ˘ÎÓ Ï˘ Â˙ÂÏÚ
˙È·Ï˘-·¯ ˙Î¯ÚÓ· „Á‡ ·ÈÎ¯Ó ‰ÂÂ‰Ó 13,ÌÈÈÂ¯Ë˜Ï‡ ÌÈ˘ÈÈÁ· ‰·Â‚Ó‰ È¯˜Â„ ÏÈ˙
Í¯Â‡Ï Ú¯˙˘ÓÂ ,ÌÈ˘˜ÂÓÂ ‰ÏÈÏ ˙ÈÈ‡¯Ï „ÂÈˆ ,ÌÈÈÓ¯Ë ÈÂ‰ÈÊ ÈÚˆÓ‡ ,Ú˜¯˜ È˘ÈÈÁ Ï˘

14.ÌÈ¯ËÓÂÏÈ˜ ˙Â‡Ó
˙¯·‚‰ Ì˘Ï 15“berms”-Î ÌÈÚÂ„È‰ ,ÌÈÏÂ˘ÎÓ Â‡ ˙ÂÓÂÁ ˘˘ ‰˙· Â˜Â¯Ó
ÌÈÂ˙‰ ˙È·¯ÚÓ‰ ‰¯‰Ò Ï˘ ‰È˜ÏÁ 16·Â¯· ‰˙ÊÈÁ‡Â ‰˙ËÈÏ˘

7Jonathan Gurwitz “Blame Terror, not Fence, for no Peace” Seattle Post-Intelligencer :Â‡¯
;(19.8.07-· ˜„·) (2.3.04) http://seattlepi.nwsource.com/opinion/162732_wall02.html

.Fitleberg, supra note 1 :Ì‚ Â‡¯ ;Feldner, supra note 1
8Associated Press “Russia May Face New Chechen Conflict” Free Republic.com :Â‡¯

.(19.8.07-· ˜„·) (8.7.99) http://www.freerepublic.com/forum/a3784c2cb685f.htm
9Ranjit Devraj “India Pursues Fence Construction in Kashmir” Inter Press Service :Â‡¯

-· ˜„·) News Agency (5.12.03) http://www.ipsnews.net/print.asp?idnews=21423
.(19.8.07

10,˙ÂÓÏˆÓÂ ‰ÚÂ˙ È‡Ï‚ ÔÂ‚Î ‰È‚ÂÏÂÎË ÌÈ„Â‰Ï ˙˜ÙÒÓ‰ ,Ó"Ú· ,˙ÂÈÂÁË· ˙ÂÎ¯ÚÓ Ï‚Ó ˙¯·Á
Û‡ ˘Ó˘Ó‰ ÈÏ‡¯˘È‰ ÏÂ˘ÎÓÏ ÂÈÈÙ‡Ó· ‰ÓÂ„‰ ÔÂÁËÈ· ÏÂ˘ÎÓ Ï˘ ¯ÈÓ˘‡˜· Â˙ÈÈ·· ˜ÏÁ ˙ÏËÂ
Manjeet Kripalani & Neal Sandler “Building Fences — :Â‡¯ ;ÌÈÏ·ÁÓ ˙¯È„Á ˙ÚÈÓÏ ‡Â‰
And Growing Closer” BusinessWeek (23.2.04) http://www.businessweek.com/magazine/

.(19.8.07-· ˜„·) content/04_08/b3871062.htm
11.Devraj, supra note 9 :Â‡¯
12.Id.
13.Fitleberg, supra note 1 :Â‡¯
14United Press International “India to Continue :Ì‚ Â‡¯ .Devraj, supra note 9 :Â‡¯

Building Security Fence” (19.1.04) http://feeds.bignewsnetwork.com/?sid=e01e8eea939
Raul Singh “Gen. Vij: Fencing Along LoC Going on Well” ;(19.8.07-· ˜„·) 49560
Times of India (9.11.03) http://timesofindia.indiatimes.com/articleshow/273981.cms
“We Have Right to Build Defences in J&K: India” The Hindu ;(19.8.07-· ˜„·)

.(19.8.07-· ˜„·) (4.4.01) www.hinduonnet.com/2001/04/04/stories/01040003.htm
15Int’l Campaign to Ban Landmines, Landmine Monitor Report 2003: “Western :Â‡¯

(19.8.07-· ˜„·) Sahara (2003)” http://www.icbl.org/lm/2003/western_sahara.html
.(Landmine Monitor Report 2003 :ÔÏ‰Ï)

16Ian Williams & Stephen Zunes “Self Determination Struggle in the Western Sahara :Â‡¯
Continues to Challenge the UN” Foreign Policy in Focus (Sept. 2003) http://www.fpif.
Michael Bhatia “Western Sahara Under ;(19.8.07-· ˜„·) org/papers/sahara2003.html
Polisario Control: Summary Report of Field Mission to the Sahrawi Refugee Camps
(Near Tindouf, Algeria)” 28 Review of African Political Economy (2001) 291 http://www.
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Ï˘ ÔÂÁËÈ·‰ ˙ˆÚÂÓÂ 19ÈÓÂ‡ÏÈ·‰ ÔÈ„‰ ˙È· ˙ÂËÏÁ‰Ï 18„Â‚È· ˙‡ÊÂ 17,‰·È¯Ó·
„Ó‡ ÌÎ¯Â‡Â 21ÌÈ¯ËÓ ‰˘ÂÏ˘Î Ï˘ ‰·Â‚Ï ÌÈÚÈ˜¯Ó ‰Ï‡ ‰‚‰ ÈÓÂÒÁÓ 20.Ì"Â‡‰
Ì‰ ÌÈÎ¯‡˙Ó 23ÌÈ¯Á‡ ÌÈÁÂÂÈ„ ÈÙÏÂ 22,ÌÈ¯ËÓÂÏÈ˜ 1200-Î· ÌÈÓÈÂÒÓ ÌÈÁÂÂÈ„ ÈÙÏ
ÌÈ·Â‚Ó ÌÈÓÂÒÁÓ‰ 24.‰Ê „ÓÂ‡ ÏÚ ÌÈÏÂÚ˘ ÌÈÚÂË ˘È Û‡Â ÌÈ¯ËÓÂÏÈ˜ 2200-ÎÏ
¯ÂÊÈ‡·Â 25ÌÈ˜ÂˆÂ ˙ÂÚ·‚ ÔÂ‚Î ˙Â‰Â·‚ ˙ÂÈÙ¯‚ÂÙÂË ˙Â„Â˜ ÏÚ ÌÈÚ¯˙˘ÓÂ ‰ÏÚ˙·
¯ÂÊÈ‡‰ ÔÓ ÌÈÁÂÂÈ„ 26.ÌÈ˜Ë „‚Â Ì„‡ „‚ È˘˜ÂÓ ÔÂÈÏÈÓ È˘ „Ú ÔÂÈÏÓÎ ÌÈÚÂ¯Ê
ÌÂ‡ÈÏÂ¯ËÙ Ê‚ ÈÏÎÓ· ÌÈ„ÎÏÂÓÓ ÌÈÓÂÒÁÓ‰ Í¯Â‡Ï ÌÈ˘˜ÂÓ‰ ÔÓ ˜ÏÁ ÈÎ ÌÈ¯ÂÓ
ÏÎÏ ˙ÂÚ¯˙˘ÓÂ ‰¯‰Ò‰ ¯·„Ó Ï˘ ÂÚˆÓ‡ Í¯Â‡Ï ˙ÂÎ˘Ó ‰‚‰‰ ˙ÂÓÂÁ 27.ÈÏÊÂ

“The United Nations Failure in Southern ;(19.8.07-· ˜„·) arso.org/bhatia2001.htm
Morocco” GlobalSecurity.org (1997) http://www.globalsecurity.org/military/library/re
Toby Shelley “Behind the Baker Plan for :Ì‚ Â‡¯ ;(19.8.07-· ˜„·) port/1997/Said.htm
Western Sahara” Middle East Report Online (1.8.03) http://www.merip.org/mero/

.(19.8.07-· ˜„·) mero080103.html
17Carolyne Culver “Arms to Morocco Challenge” Red Pepper (London) (Nov. 2000) :Â‡¯

.(19.8.07-· ˜„·) http://www.wsahara.net/2001/armschall.html
18Stefan Armbruster “Oil: Western Sahara’s :Ì‚ Â‡¯ ;Williams & Zunes, supra note 16 :Â‡¯

-· ˜„·) Future” BBC News (4.3.03) http://news.bbc.co.uk/1/hi/business/2758829.stm
.(19.8.07

19“Western Sahara, Advisory Opinion” I.C.J. Reports 1975 (16.10.75) http://www.icj- :Â‡¯
.(19.8.07-· ˜„·) cij.org/docket/files/61/6195.pdf

20S.C. Res. 379 (1975); S.C. Res. 280 (1975) http://www.un.org/documents/sc/res/19 :Â‡¯
.(19.8.07-· ˜„·) 75/scres75.htm

21Landmine Monitor Report 2003, supra note 15; Int’l Campaign to Ban Landmines, :Â‡¯
Landmine Monitor Report 2002: “Western Sahara (2002)” http://www.icbl.org/lm/2002/
Int’l ;(Landmine Monitor Report 2002 :ÔÏ‰Ï) (19.8.07-· ˜„·) western_sahara.html
Campaign to Ban Landmines, Landmine Monitor Report 1999: “Western Sahara (1999)”
Landmine :ÔÏ‰Ï) (19.8.07-· ˜„·) http://www.icbl.org/lm/1999/western_sahara.html

.(Monitor Report 1999
22Bureau of Political-Military Affairs, U.S. Department of State, To Walk the Earth in :Â‡¯

Safety: The United States Commitment to Humanitarian Demining, Appendix F: “Hidden
Killers 2001 — The World’s Landmine Problem” (2001) http://www.state.gov/t/pm/rls/

.(19.8.07-· ˜„·) rpt/hk/2001/6961.htm
23.Bhatia, supra note 16 :Â‡¯
24International Youth and Student Movement for the United-‰ ÔÓ Fatimetou Mofdh Sidi ÈÙÏ

United Nations :Â‡¯ .ÌÈ¯ËÓÂÏÈ˜ 2499-Î ÂÈ‰ Â˜Â¯Ó Ï˘ ÈÏÓ˘Á‰ ÏÂ˘ÎÓ‰ Ï˘ ÂÎ¯Â‡ Nations
Commission on Human Rights Commission on Human Rights Adopts Resolutions on
Self-Determination in Western Sahara, Palestine (6.4.01) http://www.unog.ch/news2/doc

.(18.2.04-· ˜„·) uments/newsen/cn0139e.html
25.Bhatia, supra note 16 :Â‡¯
26.Landmine Monitor Report 1999, supra note 21 :Â‡¯
27Landmine Monitor Report 2003, supra note 15; Landmine Monitor Report 2002, supra

.note 21; Landmine Monitor Report 1999, supra note 15
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Â˜Â¯Ó ˙ËÈÏ˘·˘ ˙È·¯ÚÓ‰ ‰¯‰Ò È˜ÏÁ ÔÈ·Â ‰ÈËÈ¯ÂÓÂ ‰È¯È'‚Ï‡ ÔÈ·˘ ÏÂ·‚‰ Í¯Â‡
.˙È·¯ÚÓ‰ ‰¯‰Ò Ï˘ ÌÈÈ·¯ÚÓ‰ ‰È¯ÂÊÈ‡ ˙È·¯Ó ˙‡ ÌÈÓÒÂÁ Ì˙ÂÈ‰· 28,¯ÂÊÈ‡‰ ·¯ÚÓ·
ÔÂÙˆÓ Â˜Â¯Ó È„È ÏÚ ÌÈ˜ÊÁÂÓ ÌÈÁË˘ „ÂÁÈ‡ ˙Â¯˘Ù‡Ó ÂÏ‡ ‰‚‰ ˙ÂÓÂÁ ,ÔÎ ÂÓÎ
˙ËÈÏ˘·˘ ÈÁ¯ÊÓ‰ ÁË˘‰Ó ˙È·¯ÚÓ‰ ‰¯‰Ò Ï˘ ÁË˘‰ ˙È·¯Ó „¯ÙÂ‰ ÍÎ· 29.ÌÂ¯„Ï
˙ÂÙÈÙÎ· 31.˙È·¯ÚÓ‰ ‰¯‰Ò Ï˘ ‰˙Â‡ÓˆÚÏ ˙ÓÁÏ‰ ˙ÈËËÈÏÈÓ ‰ÚÂ˙ 30,ÂÈ¯‡ÒÈÏÂÙ‰
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ÏÂ˘ÎÓ "‰ÎÂÊ" ,˙È˙¯Â˘˜˙ ·Ï ˙ÓÂ˘˙Ï ÌÈÎÂÊ ‡ÏÂ ËÚÓÎ ÂÏ‡ ÌÈÏÂ˘ÎÓ˘ „ÂÚ·
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ÌÈ˜ÒÚÂÓ‰ ÌÈÈÈ˙˘ÏÙ ÌÈÏÚÂÙ Ï˘ ˙È˙˘‰ ‰ÒÎ‰‰ ‰„ÓÚ 2000 ¯·ÓËÙÒ·
,ÌÈÈ˙˘ÏÙ ÔÈ·Ï Ï‡¯˘È ÔÈ· ÌÈÈÏÎÏÎ‰ ÌÈÒÁÈ‰ ˙¯‚ÒÓÂ ¯ÏÂ„ „¯‡ÈÏÈÓÎ ÏÚ ,Ï‡¯˘È·
·Á¯˙‰ÌÈÈ˙˘ÏÙ ÔÈ·Â ÌÈÏ‡¯˘È ÔÈ· ‰ÏÂÚÙ‰ÛÂ˙È˘ 51.¯ÏÂ„ „¯‡ÈÏÈÓ ‰Ú·¯‡Î· ‰Î¯ÚÂ‰
˙ÚÈÓ ,˘‡ ÈÂ·ÈÎ ,‰Ïˆ‰ È˙Â¯È˘ ,˙Â‡Ï˜Á ,ÔÂÁËÈ· ,¯ÂËÈ˘ ,˙Â‡È¯· ÂÓÎ ÌÈ·¯ ÌÈÓÂÁ˙Ï
ÈÓÂÂ˜‡-ÂÈˆÂÒ‰ ·ˆÓ‰˙‡ ¯Ù˘ÏÌÈ˘ÂÁ ÂÈ‰ ÌÈÈ˙˘ÏÙÂ Ï‡¯˘È52.˙Â‡ËÈÒ¯·ÈÂ‡Â ÌÂ‰ÈÊ
ÌÈÈÂÈÁÎ ÌÈÓ˜¯‰ ÌÈÈÏÎÏÎ‰ ÌÈÒÁÈ· ¯ÈÎ‰Ï ÂÏÈÎ˘‰ ÌÈ„„ˆ‰ È˘ ÔÎ˘ ÂÏÂÎ ¯ÂÊÈ‡·
ÔÈ·Ï ÌÈÏ‡¯˘È ÔÈ· ˙ÂÈ˘È‡ ˙ÂÈÂ¯·Á ÂÓ˜¯ ,È˙¯·Á‰ ¯Â˘ÈÓ· 53.ÌÂÏ˘‰ ÍÈÏ‰˙ ˙ÁÏˆ‰Ï
ÂÏÎ‡ ,ÌÈÈÏ‡¯˘È ˙ÂÈ˜ ÈÊÎ¯Ó· ˙ÂÈ˜ ÂÎ¯Ú ,˙ÂÈÏ‡¯˘È ÌÈ¯Ú· Â¯˜È· ¯˘‡ ÌÈÈ˙˘ÏÙ
È˘‡¯Ó „Á‡ Û‡ .Ï‡¯˘È· ÌÈÈËÏ˙‡Â ÌÈÈ˙¯·Á ÌÈÚÂ¯‡· ÂÙ˙˙˘‰Â ,˙ÂÈÏ‡¯˘È ˙Â„ÚÒÓ·
‰ÓÂˆÚ‰ ˙ÈÙÒÎ‰ ‰‡ˆÂ‰‰ Ï˘ ‰È˜ÓÂÚ· ‡Â·Ï Â˙Ú„· ‰ÏÚ‰ ‡Ï ,Ï‡¯˘È Ï˘ ‰È˙ÂÏ˘ÓÓ
.˙È·¯ÚÓ‰ ‰„‚‰ ÈÁË˘Ó ˙ÈÏ·Á ‰¯È„Á „‚ ÈÚˆÓ‡Î ÔÂÁËÈ· ÏÂ˘ÎÓ Ï˘ Â˙ÈÈ·· ‰ÎÂ¯Î‰
‰È‰ ÈÎ ÂÏÈ‚ ÌÈÓÈ˘ ,‰ÊÎ˘ ¯˜È Ë˜ÈÂ¯ÙÏ ‰˜„ˆ‰‰ ‰‡ˆÓ ‡ÏÂ Í¯Âˆ‰ ‰ÏÚ ‡Ï ÈÎ ‡ËÈ˘Ù

54.Ï‡¯˘È ˙È„Ó ˙Â„ÏÂ˙· ˙Â¯˜È ¯˙ÂÈ‰ ‰ÈÈ·‰ ˙ÂÈÎÂ˙Ó ˙Á‡Ï
ÔÈ· Í˘Ó˙Ó‰ ˙ÂÓÈÚ‰ ÌÂÈÒÏ Ï‡¯˘È ÌÚ Ô˙ÓÂ ‡˘Ó ÍÏ‰Ó· ,2000 ˙˘·
,‰Úˆ‰ ,˙‡Ù¯Ú ¯Ò‡È ,˙ÈÈ˙˘ÏÙ‰ ˙Â˘¯‰ ˘‡¯ ÂÈ„ÈÏ Ï·È˜ ÌÈÈ˙˘ÏÙÏ Ï‡¯˘È
ÌÂÏ˘‰ ÍÈÏ‰˙Ï Ô˙ÓÂ ‡˘ÓÏ È‡˜È¯Ó‡‰ ˙ÂÂˆ‰ ˘‡¯ ,ÒÂ¯ ÒÈ„ ¯È¯‚˘‰ ÈÈ¯·„Ï˘
,‰ÊÚ ÈÁË˘Ó 97% ÏÚ ‰È„Ó ÌÈÈ˙˘ÏÙÏ ˜ÈÚ‰Ï ‰˘˜È· ,Ê‡„ ÔÂÎÈ˙‰ Á¯ÊÓ·
Á¯ÊÓ Ï˘ ˙ÂÈ·¯Ú ˙ÂÂÎ˘ ÂÏÏÎÈ ÂÊ ‰Úˆ‰ ˙¯‚ÒÓ· 55.ÌÈÏ˘Â¯ÈÂ ˙È·¯ÚÓ‰ ‰„‚‰
‰·È˘ ˙ÂÎÊ ˜ÚÂ˙Â ,‰˙¯È·Î ¯ÎÂ˙ ˙ÈÁ¯ÊÓ‰ ÌÈÏ˘Â¯È ,˙ÈÈËÒÏÙ‰ ‰È„Ó· ÌÈÏ˘Â¯È
˙ÂÓÈÏ‡‰ ˙˜ÒÙ‰ Â·ˆÈ ÂÊ ‰Úˆ‰ „ÂÒÈ· 56.‰ÈÓÂÁ˙Ï ÌÈÈ˙˘ÏÙ ÌÈËÈÏÙÏ ˙Ï·‚ÂÓ È˙Ï·

51Feinstein & .‡2 (13.9.00) ı¯‡‰ "˙Â‡ÓˆÚ ÈÙÏ ÒÊÈ· ÛÈ„ÚÓ ¯"ÂÈ‰" Ï‡¯‰ ÒÂÓÚ Â‡¯
.Dajani-Daoudi, supra note 47, at pp. 85, 87

52.Feinstein & Dajani-Daoudi, id. at pp. 122y123 :Â‡¯
53Israel Ministry of Foreign Affairs & Israel Ministry of Defence Israeli-Palestinian :Â‡¯

Economic Relations: August 1998 (1998) http://www.israel-mfa.gov.il/mfa/go.asp?MFA
.(19.8.07-· ˜„·) H07sc0

54John W. Anderson “Israel’s Fence Mixes Security and Politics” Washington Post :Â‡¯
(23.9.03) A15 http://www.washingtonpost.com/ac2/wp-dyn/A49363-2003Sep22?lang
ÏÂ˘ÎÓ Ï˘ ÌÈÎÂ˙Ó‰ ÌÈ¯ËÓÂÏÈ˜‰ 560 Ï˘ ˙ÏÏÂÎ‰ ˙ÂÏÚ‰ .(19.8.07-· ˜„·) uage=printer
˙ÂÙÂÏÁ ˙‡ÈˆÓ. ¯ËÓÂÏÈ˜Ï ¯ÏÂ„ ÔÂÈÏÈÓ 2.3-Î Ì‰˘ ,¯ÏÂ„ „¯‡ÈÏÈÓ 1.3-Î· ˙Î¯ÚÂÓ ÔÂÁËÈ·‰
˜È¯ÂÒ ˙È· ¯ÙÎ‰ ˙ˆÚÂÓ 2056/04 ı"‚· ÔÈÈÚ· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· ˙ÂÂˆÓÎ ,ÔÂÁËÈ·‰ ÏÂ˘ÎÓÏ
Ï‚ÚÓ ˙‡ ‰·ÈÁ¯‰ Û‡ ,(˜È¯ÂÒ ˙È· ÔÈÈÚ :ÔÏ‰Ï) (2004) 807 (5)Á „Ù ,Ï‡¯˘È ˙Ï˘ÓÓ '
È‡ÂÂ˙· ÌÈ˘Â¯„‰ ÌÈÈÂÈ˘‰ ˙ÂÏÚ" ÈÏÈÊ¯· ÔÂÓ‡Â ˜ÂÒ· ÈËÂÓ Â‡¯ .¯ÏÂ„ ÔÂÈÏÈÓ 23-Î· ˙Â‡ˆÂ‰‰

.‡3 (7.1.05) ı¯‡‰ "ÌÈÏ˜˘ ÔÂÈÏÈÓ 100y80 Z ı"‚· ˙˜ÈÒÙ Ï˘· ‰„¯Ù‰‰ ¯„‚
55Dennis B. Ross “Think Again: Yasir Arafat” Foreign Policy (July/Aug. 2002) :Â‡¯

;(19.8.07-· ˜„·) http://www.middleeast.org/launch/redirect.cgi?num=228&a=37&c=2
Barry A. Feinstein “Terror Forces Israel to Act in Self-Defense” Baltimore Sun (9.7.04)

.13A
56.Ross, id.; Feinstein, id.
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˙‡Ù¯Ú Ï˘ Â˙·Â‚˙ 57.Ï‡¯˘ÈÏ ‰·È˘ ˙ÂÎÊÏ Ì˙ÚÈ·˙ ÏÚ ¯Â˙ÈÂÂ‰Â ÌÈÈ˙˘ÏÙ‰ „ˆÓ
ÈÈ˙˘ÏÙ‰ ÌÚ‰ ÔÓ ÏÏ˘ ‰Î¯„ ¯˘‡Â ‰ÁÈ˘ ˙Á˙ ·¯Á ˙·˘‰· ‰˙È‰ ÂÊ ‰·È„ ‰Úˆ‰Ï
˙‡ ÁÈ„ÓÂ ˙ÈÒÓ ‡Â‰˘ ÍÂ˙ ,ÈÏÎÏÎ ‚Â˘‚˘·Â „Â·Î· ,ÌÂÏ˘· ÌÂÈ˜-Â„Ï ˙ÂÓ„Ê‰‰ ˙‡

58.¯Â¯ËÏÂ ˙ÂÓÈÏ‡Ï ÌÈÈ˙˘ÏÙ‰
ÌÈÏ‡¯˘ÈÂ Ï‡¯˘ÈÂ ,ÔÂÎÈ˙‰ Á¯ÊÓ‰ ˙‡ ‰¯ÂÁ˘ ‰Ú ‰˙ÒÈÎ 2000 ¯·ÓËÙÒ ÔÓÏ
„‚Î ÂÚˆÂ· ÌÈÚÂ‚ÈÙ ÈÙÏ‡ ˙Â¯˘Ú .˙Î˘Ó˙ÓÂ ‰·Á¯ ,˙ÊÎÂ¯Ó ¯Â¯Ë ˙Ù˜˙ÓÏ „ÚÈ ÂÂÈ‰
Ì‰ÈÈ· ‰ÓÈÁÏ ÈÚˆÓ‡ Ï˘ Û˜È‰ ·Á¯ ÔÂÂ‚Ó ˙ÂÚˆÓ‡· 59,ÂÙÏÁ˘ ÌÈ˘‰ Ú·˘· ÌÈÏ‡¯˘È
,ÌÈÏ‡¯˘È ÔÈÒÂÏÎÂ‡ ÈÊÎ¯Ó ¯·ÚÏ ÌÈÏÈË ¯Â‚È˘Â ˙ÂÓ‚¯Ó È¯ÈÂ ÌÈ„·‡˙Ó ÌÈÏ·ÁÓ ÁÂÏÈ˘
60.ÌÈÚÂˆÙÂ ÌÈ‚Â¯‰ ˙Â·¯˜ 8740-Ó ¯˙ÂÈÏ ÂÓ¯‚ ÂÏ‡ ˙ÂÙ˜˙‰ .È¯È ˙ÂÈ¯˜˙ ÈÙÏ‡ „ˆÏ
ÂÈ‰ ,Ì„‡ È· 760 ZÓ ‰ÏÚÓÏ ,2000 ¯·ÓËÙÒ Ê‡Ó ¯Â¯Ë ˙ÂÏÂÚÙ· ÌÈ‚Â¯‰‰ ˙È·¯Ó
ÂÏ‡ ˙ÂÙ˜˙‰Ó 900-Ï ·Â¯˜ 61.Ì„‡ È· 5330-Î Ì‰˘ ,ÌÈÚÂˆÙ‰ ˙È·¯Ó ÂÓÎ ÌÈÁ¯Ê‡

62.˜Â¯È‰ Â˜‰ ÈÓÂÁ˙· ÌÈÏ·ÁÓ È„È ÏÚ ÂÚˆÂ·
ÌÈ„Úˆ Í‡ ÌÈ˜ÁÂ¯Ó‰ ,ÌÈÏ‡¯˘È ÌÈ·Â˘ÈÂ ÌÈ¯Ú· ÂˆˆÂÙ˙‰ ÌÈ·¯ ÌÈ„·‡˙Ó ÌÈÏ·ÁÓ
ÌÓˆÚ Â‡ˆÓ ‰¯ˆ˜ ‰ÎÈÏ‰ ˙ÂÚˆÓ‡·Â 63,ÌÈÈ˙˘ÏÙ‰ È„È ÏÚ ÌÈËÏ˘‰ ÌÈÁË˘Ó ÌÈ„„Â·
ÌˆÚÓ ˙ÂÏ˜· ‰‚˘Â‰ ‰Á·‡ ¯ÒÁ ˙ÂÂÓ ÚÂ¯ÊÏ ÌÈÏ·ÁÓ‰ ˙ÓÈ˘Ó .ÈÏ‡¯˘È ÔÂÓ‰ ÈÎÎÂ˙·

57.Id.
58Feinstein, id.; Israel Ministry of Foreign Affairs The Reasons Behind the Fence: :Â‡¯

Palestinian Terror Assault http://securityfence.mfa.gov.il/mfm/web/main/document.asp?
SubjectID=45212&MissionID=45187&LanguageID=0&StatusID=0&DocumentID=-1

.(19.8.07-· ˜„·)
59˙Ï˘ÓÓ ' Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ 9961/03 ı"‚· ÔÈÈÚ· ,ÌÈ·È˘Ó‰ ÌÚËÓ ˙ÈÓ„˜Ó ‰·Â‚˙ Â‡¯

‰È„Ó‰ ˙·Â‚˙ ;(Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ :ÔÏ‰Ï) 9y5 ˙Â‡˜ÒÙ· ,Ï‡¯˘È
Ï"‰ˆ ˙ÂÁÂÎ „˜ÙÓ ' ÌÈÏÒ 11344/03 ı"‚· ,‰„¯Ù‰‰ ¯„‚· ÌÈ¯·ÚÓ‰ ÔÈÈÚ· ‰„Â‚‡‰ ˙¯È˙Ú·
http://www.acri.org.il/hebrew-acri/engine/story.asp?id= 16y15 ˙Â‡˜ÒÙ ,ÔÂ¯ÓÂ˘Â ‰„Â‰È·
Israel Defense Forces Total of ;(ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ :ÔÏ‰Ï) (19.8.07-· ˜„·) 813
Attacks in the West Bank, Gaza Strip and Home Front Since September 2000 (24.7.04)

ÂÊ ‰ÙÂ˜˙· (19.8.07-· ˜„·) http://www1.idf.il/SIP_STORAGE/DOVER/files/9/2189.doc
.Id. .¯Â¯Ë ˙ÂÙ˜˙‰ 22,400-Ï ÏÚÓ ÂÚˆÂ· ,2004 ÈÏÂÈ „Ú ˜¯Â

60Israeli Defense Forces Casualties Since 29.09.2000 Uupdated 15.01.2006 :Â‡¯
.(19.8.07 ˜„·) http://www1.idf.il/SIP_STORAGE/DOVER/files/7/21827.doc

61.Id.
62ÍÂ˙· ¯Â¯Ë ˙ÂÙ˜˙‰ 889 ÂÚˆÂ· ,2004 ÈÏÂÈ „Ú .Israel Defense Forces, supra note 59 :Â‡¯

.Id. .˜Â¯È‰ Â˜‰
63:ÔÏ‰Ï) 53 ‰˜ÒÙ· ,‰Ï˘ÓÓ‰ ˘‡¯ ' Ô‡ÈÏÚ 4938/04 ,4825/04 ı"‚· ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;(Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î
Israel Ministry of Foreign Affairs Reasons Behind the Fence: Geography http://sec ;20
urityfence.mfa.gov.il/mfm/web/main/document.asp?SubjectID=45210&MissionID=451
Miki Arbel Fence ;(19.8.07-· ˜„·) 87&LanguageID=0&StatusID=0&DocumentID=-1
is a Defensive Measure http://securityfence.mfa.gov.il/mfm/web/main/missionhome.asp
?MissionID=45187&404; http://securityfence.mfa.gov.il/mfm/weyyyyb/main/document.

.(19.8.07-· ˜„·) asp
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ÌÈ‡ˆÓ ‡ÓÂÈ„ ‡‚‰ÓÎ ¯˘‡ ÛËÂ ÌÈ˘ ,ÌÈ˜Ê ,˙ÙÂ˙‰ È„˜ÂÓ· Ú˘È È¯ÒÁ Ï˘ Ì˙ÂÁÈÎ˘
˘ÓÁÎ Ï˘ÓÏ ÍÎ 64.ÒÂ·ÂËÂ‡· ‰ÚÈÒ· Â‡ ,˜ËÂ˜ÒÈ„Ï ¯Â˙· ,·‡Ù· ,‰„ÚÒÓ· ,ÔÂÈ˜·
ÂÁˆ¯ ‰· ,‡·Ò ¯ÙÎ ÔÈ·Ï ‰ÈÏÈ˜Ï˜ ˙ÈÈ˙˘ÏÙ‰ ¯ÈÚ‰ ÔÈ· ˙Â„È¯ÙÓ ‰ÎÈÏ‰ ˙Â˜„ ‰¯˘Ú
ÔÈ· ‰„È¯ÙÓ ‰ÎÈÏ‰ ‰Ú˘ Ú·¯Î Ì‚ ÍÎ .˙ÂÂ¯Á‡‰ ¯Â¯Ë‰ ˙ÂÙ˜˙‰· Ì„‡ È· ‰˘ÈÓÁ
ÂÁˆ¯ Ô‰· ¯Â¯Ë ˙ÂÙ˜˙‰ È˙˘· ‰ÎÂ‰˘ ,¯ˆÓ ıÂ·È˜ ÔÈ·Ï ˙ÈÈ˙˘ÏÙ ‰ËÈÏ˘· ÌÈÁË˘
‰„È¯ÙÓ ÌÈÈÈ˙˘ÏÙ ÌÈÁË˘ ÔÈ·Ï ,Ì„‡ È· 17 ÂÏË˜ ‰· ,Â„È‚Ó ˙ÓÂˆ ÔÈ· .Ì„‡ È· ‰˘È˘
˙ÎÂÓ ‰ÏÂÙÚ ÔÈ· „È¯ÙÓ ‰ÎÈÏ‰ ˙Â˜„ ÌÈ˘È˘Î Ï˘ ˜Á¯Ó .˙Â˜„ ÌÈ˘ÂÏ˘Î ˙· ‰„ÈÚˆ
.˙ÈÈ˙˘ÏÙ ‰ËÈÏ˘· ÌÈÁË˘ ÔÈ·Ï ,ÌÈÂ˘ ÌÈÚÂ‚ÈÙ ‰˘ÈÓÁ· ÌÈÁˆ¯ 26 ÂÓ ‰· ,¯Â¯Ë‰
„‚ Ú˘ÙÏ ‰˘ÚÓÏ ·˘Á ,Ì‰ ¯˘‡· ÌÈÏ‡¯˘ÈÂ Ï‡¯˘È ÈÙÏÎ ‰ÙÂÓ‰ ¯Â¯Ë‰ Ï‚
“The :Human Rights Watch-‰ Ì„‡‰ ˙ÂÈÂÎÊ ÔÂ‚¯È‡ Ï˘ ‰˜ÒÓ‰ ÔÂ˘ÏÎÂ ˙Â˘Â‡‰
scale and systematic nature of the [terrorist] attacks on [Israeli] civilians ...
Rome Statute-‰ ÔÎ ÂÓÎ 65.meets the definition of a crime against humanity”
Â·˘ ÈÚÈ·˘‰ ÛÈÚÒ· ¯È„‚Ó 1998 ˙˘Ó of the International Criminal Court
“[o]ther inhumane acts of a-˘ ÈÙÎ ˘ÓÓ ˙Â˘Â‡‰ „‚ Ú˘ÙÎ Áˆ¯‰ ˙¯È·Ú ˙‡
similar character intentionally causing great suffering, or serious injury to
˙È˙ËÈ˘ ‰Ù˜˙‰Ó ˜ÏÁÎ ÌÈÚˆÂ·Ó ‰Ï‡˘Î ,body or to mental or physical health”
˙Â‡¯Ï Ô˙È˘ ‰ÓÎ „Ú ,ÍÎÓ ‰¯˙È 66.˙ÈÁ¯Ê‡ ‰ÈÒÂÏÎÂ‡ „‚ ˙ÂÂÎÓÂ ˙Ú„ÂÓ ,˙·Á¯ Â‡
ÈÂ‚¯‡ È˘ÚÓ ÈÎ ¯ÓÂÏ Ô˙È ,‰ÈÁ¯Ê‡Â Ï‡¯˘È ÏÂÓ ÔÈÂÊÓ ÈÓÂ‡ÏÈ· ˙ÂÓÈÚÏ „ˆ ÌÈÈ˙˘ÏÙ·

:ÂÏ‡ ¯˘‡· ,‰ÓÁÏÓ‰ ÈÚ˘Ù ˙¯ÈÙÒÏ ÌÈÎÈÈÂ˘Ó ÌÈÈ˙˘ÏÙ‰ ¯Â¯Ë‰

“Intentionally directing attacks against the civilian population as such
or against individual civilians not taking a direct part in hostilities;
Intentionally directing attacks against civilian objects, that is, objects
which are not military objectives...Killing or wounding treacherously
individuals belonging to the hostile nation or army...Utilizing the
presence of a civilian or other protected person to render certain
points, areas or military forces immune from military operations.”67

64Israel Ministry of Foreign Affairs Reasons Behind the Fence: First Priority — :Â‡¯
Saving Lives http://securityfence.mfa.gov.il/mfm/web/main/document.asp?SubjectID=45
.(19.8.07-· ˜„·) 219&MissionID=45187&LanguageID=0&StatusID=0&DocumentID=-1

65Human Rights Watch Erased In A Moment: Suicide Bombing Attacks Against Israeli :Â‡¯
Civilians (Oct. 2002) http://hrw.org/reports/2002/isrl-pa/ISRAELPA1002-04.htm#P586_

.(19.8.07-· ˜„·) 122723
66Rome Statute of the International Criminal Court (1998) art. 7, http://www.un.org/ :Â‡¯

.(19.8.07-· ˜„·) law/icc/statute/romefra.htm
67U.K. Ministry of Defence The Manual of the Law of Armed :· ¯ÎÊÂ‡ ÔÎ .Id. art. 8 :Â‡¯

˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ :ÔÏ‰Ï) Conflict (2004) 432y433, para. 16.34
.(2004
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ÌÂÏ˘‰ ÍÈÏ‰˙Ï ˙Â¯ÈÒÓ ,˙‡Ù¯Ú ˙ËÈÏ˘ ˙Á˙ ˙ÈÈ˙˘ÏÙ‰ ‰‚‰‰‰ ‰È‚ÙÓ ‰˙È‰ ÂÏ
˘˜·˙Ó‰È‰ ‡ÏÂ 68ÔÂÁËÈ·‰ ÏÂ˘ÎÓ· Í¯Âˆ‰ ¯˙ÈÈ˙Ó ‰È‰ ,˙ÂÓÈÏ‡Â ‰˙Ò‰· ˙‡ËÂÁ ‡ÏÂ
ÏÎÏ ËÚÓÎ ˙Ù˙Â˘Ó‰ ‰¯Î‰‰ ˘¯˙˘‰Ï ‰ÏÁ‰ 70,¯Â¯Ë‰ ˙ÂÓˆÚ˙‰ ÌÚ „·· „· 69.ÂÓÂÈ˜
˙ÂÏÈÚÙ ÌÂˆÓˆÏ ÈÚˆÓ‡Î ÔÂÁËÈ· ÏÂ˘ÎÓ ˙ÂˆÈÁ· ˙ÈÏ‡¯˘È‰ ˙ÈËÈÏÂÙ‰ ‰ÙÓ‰ È¯·Ú
ÌÈ˘ Í˘Ó ‰„¯ÙÂ‰ ¯˘‡ ,‰ÊÚ ˙ÚÂˆ¯· ÈÏ‡¯˘È‰ ÔÂÈÒ‰ ,ÍÎÓ ·Â˘Á .˙ÈÈÂÚ ˙ÈÏ·Á
˙È˙ÂÚÓ˘Ó ‰˙ÁÙ ˙ÈÏ·Á‰ ˙ÂÏÈÚÙ‰ ÈÎ „ÓÏÓ ,ÔÂÁËÈ· ÏÂ˘ÎÓ ˙ÂÚˆÓ‡· Ï‡¯˘È ÈÁË˘Ó
ÏÂ˘ÎÓ‰ È˜ÏÁ È·‚Ï ÈÏ‡¯˘È‰ ÔÂÈÒÈ‰ Ì‚ ,Ì‡˙‰· .‰ÊÎ˘ ÈÚˆÓ‡· ˘ÂÓÈ˘ ‰˘Ú˘ÎÏ
,Ï˘ÓÏ ‰ÚÈˆÙ‰Â ‚¯‰‰ ÈÂ˙ ˙‡ÂÂ˘‰ 71.Ì˙ÂÏÈÚÈ ÏÚ „ÓÏÓ ˙È·¯ÚÓ‰ ‰„‚· ‰Î „Ú Â·˘
Ï˘ ‰„È¯È ÏÚ „ÈÚ˙ ,‰˙ÈÈ·· ÏÁÂ‰ ‰· ‰˘‰ ÔÈ·Ï ÏÂ˘ÎÓ‰ ˙ÈÈ·Ï ‰Ó„˜˘ ‰˘‰ ÔÈ·
72.ÌÈ‚Â¯‰‰ ÔÈÈÓ· 84% Ï˘ ‰„È¯È ÏÚÂ ¯Â¯Ë ˙ÂÙ˜˙‰· ÌÈÚÂˆÙ‰ ¯ÙÒÓ· 92%-Î

68.Israel Ministry of Foreign Affairs, supra note 58 :Â‡¯
69Israel Ministry of Foreign Affairs Reasons Behind the Fence: A Last Resort :Â‡¯

http://securityfence.mfa.gov.il/mfm/web/main/document.asp?SubjectID=45216&MissionI
Israel ;(19.8.07-· ˜„·) D=45187&LanguageID=0&StatusID=0&DocumentID=-1
Ministry of Foreign Affairs Reasons Behind the Fence: Protecting the Peace Process
http://securityfence.mfa.gov.il/mfm/web/main/document.asp?SubjectID=45214&MissionI

.(19.8.07-· ˜„·) D=45187&L anguageID=0&StatusID=0&DocumentID=-1
70.57 ,51 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ,Ï˘ÓÏ Â‡¯
71Israel Ministry ;32 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ Â‡¯

of Foreign Affairs Concept and Guidelines: A Proven Effectiveness http://www.israel
http:// ÔÎÂ (19.8.07-· ˜„·) emb.org/articles/The_fence/a-proven-effectiveness.htm

.(19.8.07-· ˜„·) www.osa.ceu.hu/galeria/the_divide/chapter04.html
72ÔÈ· ÌÈÏ„·‰ ÂÈ‰È ÌÈ¯·„‰ Ú·ËÓ .77 ‰˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

·˘Á˙‰· ÌÈÏ·ÁÓ „‚ ÚÓ ˙ÂÏÂÚÙ Ï˘ Ô˙ÁÏˆ‰ ˙„ÈÓ ˙‡ ÌÈÊÂÁ‡· ÌÈ„ÓÂ‡‰ ÌÈÂ˘ ÌÈÁÂÂÈ„
ÂÁ˜Ï ÌÈÈ¯˘Ù‡‰ ÌÈÓ¯Â‚‰ ÔÓ ÂÏ‡·Â ÌÈ˙˘Ó‰ ¯ÙÒÓ· ,‰˜È„·‰ ˙ÎÈ¯Ú ˙Ú˘· ¯˙È‰ ÔÈ·
,ÌÈÊÂÁ‡ ÌÈÚ˘˙ È„Î „Ú ‰ÁÏˆ‰ ÈÂ˙ Â‚Èˆ‰ ÔÎ‡ ÌÈÓÈÈÂÒÓ ÌÈÁÂÂÈ„ .„ÓÂ‡‰ ˙Â‰Ê·Â ÔÂ·˘Á·
Intelligence and Terrorism :Ï˘ÓÏ Â‡¯ .ÌÈÓÈÂÒÓ ÌÈ¯ÂÊÈ‡· ˙ÂÙ˜˙‰ ˙ÚÈÓ· ,ÏÈÚÏ ÔÈÂˆ˘ ÈÙÎ
Information Center, Center for Special Studies Anti-Terrorist Fence Cuts Samaria-Based
Attacks by 90 Percent (5.7.04) http://www.intelligence.org.il/eng/c_t/fence/images/july
Tekla Szymanski Israel’s Security Fence: Back to the Wall? ;(19.8.07-· ˜„·) _6_04.pdf
ÌÈÚÈ·ˆÓ ÌÈ¯Á‡ .(19.8.07-· ˜„·) (2004) http://www.tekla-szymanski.com/engl8fence.html
Laura King :Â‡¯ .Ï‡¯˘È ÍÂ˙· ˙ÂÚˆ·˙Ó‰ ¯Â¯Ë ˙ÂÏÂÚÙÓ ÌÈÊÂÁ‡ 80 È„Î ‰ÏÂÚ‰ ‰ÚÈÓ ÏÚ
,ÔÈÒÈ‚ ÔÚ¯ .“Israel’s High Court Puts a Dent in West Bank Barrier” L.A. Times (1.7.04) A1
Ï˘ ÌÂˆÓˆ ÏÚ ÂÚÈ·ˆ‰· ËËÂˆ Û‡ ,ÔÂ¯˘ Ï‡È¯‡ ¯·Ú˘Ï ‰Ï˘ÓÓ‰ ˘‡¯ Ï˘ ¯ÈÎ· ıÚÂÈÎ Ô‰ÈÎ˘ ˙Ú·
„Ú ‰·˘ ÏÂ˘ÎÓ‰ Ï˘ ˜ÏÁ‰ ˙ÂÎÊ· ÂÚˆÂ· ¯˘‡ ¯Â¯Ë‰ ˙ÂÏÂÚÙ Ï˘ ÏÏÂÎ‰ ÍÒ· ÌÈÊÂÁ‡ ÌÈÚ·˘Î
“Israeli High Court: Redraw Part of Barrier” CNN.com (30.6.04) http://www.cnn. :Â‡¯ .Ê‡
ÌÈ¯Á‡ ÌÈÁÂÂÈ„ Û‡ ÌÈÓÈÈ˜ .(19.8.07-· ˜„·) com/2004/WORLD/meast/06/30/israel.barrier
Matthew Gutman :Â‡¯ .ÌÈ„·‡˙Ó‰ ¯Â¯Ë ˙ÂÏÂÚÙ ¯ÙÒÓ· ÌÈÊÂÁ‡ ÌÈ˘ÈÓÁÎ Ï˘ ‰„È¯È ÏÚ ÌÈ¯ÂÓ‰
“Analysis: Fence Has Momentum of its Own” The Jerusalem Post (20.1.04) http://
www.jpost.com/servlet/Satellite?pagename=JPost/JPArticle/ShowFull&cid=1074485522
http://www.acj.org/Daily%20News/ ÔÎÂ .(17.6.05-· ˜„·) 129&p=1006688055060
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˙ÈÏ·Á ˙ÂÏÈÚÙ ÈÙÓ ÏÈÚÈÂ ÌÈÏ‡ ‡Ï ,È˙‚‰ ÈÚˆÓ‡ ÂÈ‰ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ,¯Á‡ ÔÂ˘Ï
73.˙ÈÈÂÚ

,ÌÈ¯Á‡ ÌÈÈÈ˙˘ÏÙ ÌÈ‚‰Ó Ì‚ ÂÓÎ ˙‡Ù¯Ú ‰Á„ ,ÈÈËÒÏÙ‰ ¯Â¯Ë‰ Ï‚ ˙ÂÓˆÚ˙‰·
˙Ó ÏÚ Ô˙ÓÂ ‡˘ÓÏ ·Â˘Ï ÌÈ·¯ ÌÈÈÏ‡¯˘È ˙ÂÂÈÒ ,‡ÂÂ˘ ˙ÂÏ˙Ó‡·Â ‰Ù¯ ‰Ù˘·
Â·Â˘ÈÈÏÂ ˙ÂÓÎÒ‰ ˙‚˘‰Ï ÊÎÂ¯ ‡Ï ÈÈ˙˘ÏÙ‰ ıÓ‡Ó‰ .ÌÈ˘‰ ˙·¯ ˙Â·È¯ÈÏ ı˜ ÌÈ˘Ï
˙ÈÓÂ‡ÏÈ·‰ ˙Ú„‰ ÁÒÈ‰Ï Ì‡ ÈÎ ,ÌÂÏ˘ ÈÎ¯„· Ï‡¯˘È ÌÚ ÌÈ˘‰ ·¯ ˙ÂÓÈÚ‰ Ï˘
˙ÂÈ˙ËÈ˘· .¯Â¯Ë‰ ·¯Á· Ì˙¯ÈÁ·Â ÌÂÏ˘‰ ÍÈÏ‰˙ ˙‡ ÌÈÈ˙˘ÏÙ‰ Ï˘ Ì˙ÈÈÁ„Ó
ÔÓ ˙ÈÓÂ‡ÏÈ·‰ ‰ÈÏÈ‰˜‰ ·Ï ˙ÓÂ˘˙ ˙‡ ·Ò‰Ï Ì‰È˙ÂÂÈÒ ÏÚ Ì‰ Â¯ÊÁ ˙¯ÚˆÓ
ıÁ¯Ó ÈÙÓ ÔÂÁËÈ· ÏÂ˘ÎÓ Ï˘ Â˙ÈÈ·Ï ˙Â˜˜Ê‰‰ Ï‡¯˘È ÏÚ ÂÙÎ ¯˘‡ ˙Â·ÈÒ‰
˙ÂÈÙÓ ÈÏ‡¯˘È‰ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ÏÚ ˙¯Â˜È·‰ ˙ÚÓ˘ÂÓ ·Ï ÌÂ˙· ‡Ï .ÈÏ·Á‰ ÌÈÓ„‰
˙ÁÒ‰Â ˙ÈÓÂ‡ÏÈ·‰ ˙Â¯ÈÚ‰ ˘ÂË˘Ë ˙Â¯È˘· ,‡È‰ ˙„ÓÂÚ ÔÎ˘ ,ÌÈÈÈ˙˘ÏÙ ÌÈ‚È‰Ó

.ÌÈÈ˙˘ÏÙ‰ È„È ÏÚ ÌÂÏ˘‰ ÍÈÏ‰˙ ˙ÏÈÏ˘Ó ˙Ú„‰

ÏÂ˘ÎÓ‰ È‡ÂÂ˙ ˙ÚÈ·˜ .‚

È‡ÂÂ˙ Ï˘ ˙ÈÙÂÒ ‰ÚÈ·˜ ÏÎÏ ,ÔÈ‡ ÂÈ„ÚÏ· È‡˙ ÂÈ‰ ÈÈ˙˘ÏÙ-ÈÏ‡¯˘È Ô˙ÓÂ ‡˘Ó
¯ÂÊÁ ˘‚„ÂÈ ÌÈ„„ˆ‰ È˘ ˙ÂÈ· Ú·˜ ÏÂ·‚ Ú¯ÎÂÈ Â· ÌÂÈ Ï˘ Â‡Â· „Ú 74.ÚÂ·˜ ÏÂ·‚
75Ï‡¯˘ÈÏ ÈÏ‡È¯ÂËÈ¯Ë ÁÂÙÈÒ ÏÎ ¯ÂˆÈÏ È„Î· ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ˙ÈÈ·· ÔÈ‡ ÈÎ ,˘‚„‰Â
„ÓÚÓÓ ÚÂ¯‚Ï Â‡ ˙ÂÈË¯Ù ˙ÂÚ˜¯˜· ˙ÈÈ˙˘ÏÙ ˙ÂÏÚ·· ÌÈÂÈ˘ ÍÂ¯ÚÏ È„Î Â· ÔÈ‡Â
ÌÈÈÁË˘ ÏÚ ÏÂ˘ÎÓ‰ ˙Ó˜‰Ï ‰˙Â¯˘Ù‡·˘ ÏÎ ‰˘ÂÚ Ï‡¯˘È 76.¯Á‡ ÈËÙ˘Ó ÈÈ˙˘ÏÙ
,˙ÈË¯Ù Ú˜¯˜ ˙ÒÈÙ˙ ˙˘¯„Â ˙‡Ê ˙Â˘ÚÏ Ô˙È ‡Ï Ì‰· ÌÈ¯˜Ó‰ Ì˙Â‡· Í‡ ,ÌÈÈË¯Ù ‡Ï

Â¯Â˜Ó ‡‰ÈÂ ‡‰È ¯˘‡ ‰Ê ÔÂ˙ ‡‰È ,˙‡Ê ÌÚ .(19.11.05-· ˜„·) 2004/January/Jan_20.htm#11
ÔÙÂ‡· Â˙ÈÁÙ‰· Ì˜Â‰ ÂÓ˘Ï˘ „ÂÚÈ‰ ˙‡ ¯Â¯È·· ‡ÏÓÓ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ,‡‰È ¯˘‡ ‰Ê ÔÂ˙ Ï˘
¯˙ÂÈ· ÏÈÚÈ‰ ÈÚˆÓ‡‰ Â˙ÂÈ‰ ˙‡ ÏÂ˘ÎÓ‰ ÁÈÎÂ‰˘ Ô‡ÎÓ .¯Â¯Ë‰ ˙ÂÏÂÚÙ ¯ÙÒÓ ˙‡ È˙ÂÚÓ˘Ó
Ï‡¯‰ ÒÂÓÚ Â‡¯ .‰ÈÁ¯Ê‡ „‚ÎÂ ‰„‚Î ¯Â¯Ë‰ ÈÓÂÈ‡ ¯ÂÚÊÓ Ì˘Ï ËÂ˜Ï Ï‡¯˘È ‰˙È‰ ‰ÏÂÎÈ˘

.‡1 (17.1.05) ı¯‡‰ "¯„‚‰ ˙‡ ÛÂ˜ÚÏ ·Î¯‰ È·‚Ó Â„ÓÏÈ ÌÈÏ·ÁÓ‰ :˘˘Á"
73,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Ì‚ Â‡¯ .Israel Ministry of Foreign Affairs, supra note 71 :Â‡¯

.82y79 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ
74.52 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
75Israel Ministry ;36 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ Â‡¯

of Foreign Affairs Concept and Guidelines: A Line of Defense — Not a Border http://se
curityfence.mfa.gov.il/mfm/web/main/document.asp?SubjectID=45392&MissionID=45

.(19.8.07-· ˜„·) 187&LanguageID=0&StatusID=0&DocumentID=-1
76Israel Ministry of ;45 ,36 ˙Â‡˜ÒÙ· ,Ì˘ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ Â‡¯

Foreign Affairs Legal Aspects: Overview http://securityfence.mfa.gov.il/mfm/web/main/
document.asp?SubjectID=45665&MissionID=45187&LanguageID=0&StatusID=0&Do

.(19.8.07-· ˜„·) cumentID=-1
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‡Ï 77.ÌÈÏ˜˘ ÈÂÈÏÈÓ ˙Â¯˘Ú· ÂÓÎ˙Ò‰ ‰Î „Ú˘ ‰· ˘ÂÓÈ˘‰ ¯Â·Ú· ÌÈÈÂˆÈÙ ÌÈÚˆÂÓ
ÏÚ ‰È¯ÂÙ ‰È‡˘ ‰Ó„‡Â ˙„·ÂÚÓ ˙È‡Ï˜Á ‰Ó„‡ ÈÙ ÏÚ ˙Ù„ÚÂÓ ¯Â· ˙Ó„‡˘ ÂÊ Û‡ ÂÊ

78.‰È¯ÂÙ ‰Ó„‡ ÈÙ
˙¯‚˘ ÏÚ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ˙ÂÎÏ˘‰ ˙‡ ÔÂ·˘Á· ˙Á˜ÂÏ Ï‡¯˘È ÈÎ ,ÔÈÈˆÏ ·Â˘Á Û‡
79.ÏÂ˘ÎÓ‰ È‡ÂÂ˙ ˙ÚÈ·˜· ‰ÁÓÂ ÈÊÎ¯Ó ÏÂ˜È˘Î ÌÈÈ˙˘ÏÙ‰ ¯ÂÊÈ‡‰ È·˘Â˙ Ï˘ ÌÂÈ‰
˙¯‚˘ ÈË·È‰Ï ˙ˆÓÂ‡Ó ·Ï ˙ÓÈ˘ ÍÂ˙ ˙È˘Ú ÏÂ˘ÎÓ‰ È‡ÂÂ˙ ˙ÚÈ·˜ ÈÎ ,¯ÚÂÈ „ÂÚ
È¯˘˜ ,ÌÈÈ‡Ï˜Á ˙Â„˘ Ï˘ ÌÓÂ˜ÈÓ ÂÓÎ ÌÈÈÈÚ· ÌÈÈÓÂ˜Ó ÌÈ·˘Â˙· ˙Â·˘Á˙‰Â ÌÂÈ‰
ÌÈÈ‡ÂÙ¯ ÌÈ˙Â¯È˘Ï ‰˘È‚ ÔÎÂ ÌÈÈ¯ÁÒÓÂ ÌÈÈÎÂÈÁ ÌÈ¯˘˜ ,˙ÂÓÈÈ˜ ¯‡˙Ó ˙ÂÈÎ˙ ,‰ÁÙ˘Ó
˙ÚÈÓÏ ÌÈÂ˘‰ ÌÈÏÂ˜È˘‰ ÈÙ ÏÚ ÏÂ˘ÎÓ‰ È‡ÂÂ˙ Ú¯ÎÂÓ ,¯˘Ù‡˙Ó˘ÎÏ 80.ÌÈÈÏÙÈˆÈÂÓÂ
ÏÂ˘ÎÓ‰ ‰ÂÂ˙Ó ˙Ó‡˙‰ ˙¯˘Ù‡˙Ó ‡Ï Ì‰· ÌÈ¯˜Ó‰ Ì˙Â‡· 81.ÌÂÈ‰ ˙¯‚˘Ï ‰Ú¯Ù‰
‰˘Ú ıÓ‡Ó ÏÎ .ÌÂÈ ÌÂÈ‰ ÈÈÈÚÏ ÌÈÈÓÂ˜Ó ˙ÂÂ¯˙Ù ÌÈ‡ˆÓ ,ÌÈÁÓ ÌÈÏÂ˜È˘ Ì˙Â‡Ï
‰ÈÒÂÏÎÂ‡‰ Ï˘ ÌÈÈÁ‰ ˙¯‚˘ ÏÚ ÏÂ˘ÎÓ‰ ˙ÈÈ· ˙ÂÚÙ˘‰ ˙‡ ÌˆÓˆÏ ‰¯ËÓ· ÔÎ Ì‡

82.˙ÈÈ˙˘ÏÙ‰
˙Â·ÂÓ‰ ˙ÂÈ˙ÂÚÓ˘Ó ˙Â‚‰ ÏÈÎÓ ÏÂ˘ÎÓ‰ ˙Ó˜‰ Ì˘Ï ÔÈÚ˜¯˜Ó ˙ÒÈÙ˙Ï ÍÈÏ‰‰

77·˙Î ;45 ,37 ,27 ˙Â‡˜ÒÙ· ,Ì˘ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ,Ï˘ÓÏ ,Â‡¯
,ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ ;493 ,73 ,70 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙
ı"‚· ;(˜¯· ‡È˘‰ È¯·„) 54 ‰¯Ú‰ ÏÈÚÏ ,˜È¯ÂÒ ˙È· ÔÈÈÚ Ì‚ Â‡¯ ;21 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ
È¯·„) (2002) 1078 (4)2002 ÏÚ-˜˙ ,˙È·¯ÚÓ‰ ‰„‚· Ï"‰ˆ ˙ÂÁÂÎ „˜ÙÓ ' ÌÈ‰‡¯·‡ 8172/02
Israel Ministry of Foreign Affairs Concept and ;(ÌÈ‰‡¯·‡ ÔÈÈÚ :ÔÏ‰Ï) (˘ÈÈÈ· ˙ËÙÂ˘‰
Guidelines: A Temporary Measure http://securityfence.mfa.gov.il/mfm/web/main/docu
ment.asp?SubjectID=45221&MissionID=45187&LanguageID=0&StatusID=0&Docum
.(2004) ¯Ù˙‰ ·Á¯Ó· ˙ÈÂÁËÈ·‰ ¯„‚‰ Ï˘ ‰˙Ó˜‰ ÍÈÏ‰˙ Ï"‰ˆ ;(19.8.07-· ˜„·) entID=-1
‰·Â˘˙ ·˙Î Â‡¯ .ÌÈÈÂˆÈÙ Ï·˜È ÏÂ˘ÎÓ‰ ˙Ó˜‰ ·˜Ú ÂÚ‚Ù ÂÏ˘ ˙ÂÓ„‡‰ Â‡ ÂÈÏÂ„È‚˘ ÈÓ Ì‚

.Ì˘ ,Ï"‰ˆ ;73 ‰˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ·
78˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ .70 ‰˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

Israel Ministry of Foreign Affairs Humanitarian ;45 ,37 ˙Â‡˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰
Aspects: Impact on Palestinians, http://securityfence.mfa.gov.il/mfm/web/main/docu
ment.asp?SubjectID=45227&MissionID=45187&LanguageID=0&StatusID=0&Docum

.(19.8.07-· ˜„·) entID=-1
79„˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;73 ,70 ,69 ,68 ,63 ˙Â‡˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

.21 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ ;45 ,37 ˙Â‡˜ÒÙ· ,Ì˘ ,Ë¯Ù‰ ˙‚‰Ï
80Israel Ministry ;77 ‰¯Ú‰ ÏÈÚÏ ,Ï"‰ˆ Ì‚ Â‡¯ ;·.3.‡ ÚË˜ ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

.38 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ ;of Foreign Affairs, supra note 78
81Israel Ministry of Foreign ;Ì˘ ,Ï"‰ˆ ;69 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ,Â‡¯

,˜È¯ÂÒ ˙È· ÔÈÈÚ ;Affairs, supra note 77; Israel Ministry of Foreign Affairs, supra note 78
"ı"‚·Ï Ì‡˙‰· ¯„‚‰ È‡ÂÂ˙ ÏÎ ˙‡ ˘„ÁÓ ÔÂÁ·Ï :ÔÂ¯˘" ¯ÏÂ‚¯ ÔÂ¯‡Â ÛÂÏ‡ Ô· ;54 ‰¯Ú‰ ÏÈÚÏ

.23 ,21 ˙Â‡˜ÒÙ· ,Ì˘ ,ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ ;‡1 (2.7.04) ı¯‡‰
82„˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;73 ,70 ,69 ,68 ,63 ˙Â‡˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

Israel Ministry Ì‚ Â‡¯ ;77 ‰¯Ú‰ ÏÈÚÏ ,Ï"‰ˆ ;45 ,40 ˙Â‡˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï
.of Foreign Affairs, supra note 77; Israel Ministry of Foreign Affairs, supra note 78
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83.ÏÂ˘ÎÓ‰ ˙ÈÈ· Úˆ·˙˙ Ì¯Ë·Â ˙ÂÓ„‡‰ ÂÚ˜ÙÂÈ Ì¯Ë· ˙ÂÈÏ‰Ó ˙ÂÙÂ¯˙ ÔÏÏÎ·Â Â·
˘È‚‰Ï ˙ÂÎÊ‰ ÏÚ ‰Ú„Â‰ ÏÏÂÎÂ ,‰Ó„‡‰ ÏÚ· ˙ÚÈ„ÈÏ ‡·ÂÓ ‰ÒÈÙ˙‰ ¯·„ ,Ì‡˙‰·
˙ÂÚ˜¯˜‰ ÔÈ‚· ˘ÂÓÈ˘ ÈÓ„ÏÂ ÈÈÂˆÈÙÏ Â˙ÂÎÊ ÏÚ ‰Ú„Â‰ ÔÎÂ ‰ÒÈÙ˙‰ „‚Î ˙Â„‚˙‰
:ÌÈÎ¯„ ‰ÓÎ· ‰˘Ú ÂÈ˙ÂÈÂÎÊÂ ‰ÈÂÙˆ‰ ‰ÒÈÙ˙‰ ÏÚ ÌÈÏÚ·‰ ÚÂ„ÈÈ .ÒÙ˙È‰Ï ˙Â„È˙Ú‰
ÔÈ¯˘ÈÓ· ,ÔÎÂ˙Ó‰ È‡ÂÂ˙‰ Í¯Â‡Ï ÁË˘· ¯ÂÈÒÏ ‰ÓÊ‰Ï ÛÒÂ· ,‰ÒÈÙ˙‰ Âˆ ˙¯ÈÒÓ
‰ÒÈÙ˙‰ Âˆ Ï˘ ÌÈ˜˙ÂÚ ÌÂÒ¯ÈÙ ;ÈÈ˙˘ÏÙ‰ ¯Â˘È˜‰ È„¯˘Ó ˙ÂÚˆÓ‡· Ú˜¯˜‰ ÏÚ· È„ÈÏ
ÌÈ˜˙ÂÚ ¯ÂÊÈÙÂ ;˙ÂÈ˙¯Ê‚‰ ¯Â˘È˜‰Â ÌÂ‡È˙‰ ˙ÂÏ‰Ó Ï˘ ˙ÂÚ„ÂÓ ˙ÂÁÂÏ· ¯ÂÈÒÏ ‰ÓÊ‰‰Â

84.‰ÒÈÙ˙Ï „ÚÂÈÓ‰ ÁË˘·
Í¯Â‡Ï ‰ÓÊ‰· ·Â˜‰ ÌÂÈ· ¯ÂÈÒ Í¯Ú ,¯ÂÓ‡Î ‰ÓÊ‰‰Â ‰ÒÈÙ˙‰ Âˆ ÌÂÒ¯Ù ¯Á‡Ï
˙ÂÓ„‡‰ ˙‚ˆ‰Â ÔÎÂ˙Ó‰ ˜ÈÂ„Ó‰ ‰ÂÂ˙Ó‰ ˙¯‰·‰ ‰È‰ ¯ÂÈÒ‰ ˙¯ËÓ .ÔÎÂ˙Ó‰ È‡ÂÂ˙‰
.ÌÈÈÂÙˆ‰ ÂÈ˜Ê Û˜È‰ ˙‡ ÍÈ¯Ú‰Ï Ú˜¯˜ ÏÚ· ÏÎÏ ˙Â¯˘Ù‡‰ Ô˙Ó ÔÎÂ ÒÙ˙È‰Ï ˙Â„È˙Ú‰
È˘‡¯ ÔÂ‚Î ÌÈÈÓ˘¯ ÌÈ‚Èˆ Ì‚ ÂÓÎ ,ÂÏ‡Î˘ ÌÈ¯ÂÈÒ· ÂÙ˙˙˘‰ ˙ÂÚ˜¯˜ ÈÏÚ· ˙Â‡Ó

85.‰ÒÈÙ˙‰ ÔÓ ÌÈÚÙ˘ÂÓ‰ ÌÈ¯ÙÎ‰ Ï˘ ÌÈÒ„‰ÓÂ ÌÈ¯ÙÎ
È„Î ÍÂ˙ ÌÈÁÂÂ„Ó ÔÎÂ˙Ó‰ ‰ÂÂ˙Ó‰ ÔÓ ÌÈÚÙ˘ÂÓ ˙ÂÈ‰Ï ÌÈ„È˙Ú‰ ,ÔÈÚ˜¯˜Ó ÈÏÚ·
ÏÚ· .Ì‰È˙ÂÓ„‡ ˙ÒÈÙ˙Ï ˙ÂÈÂ„‚˙‰ ˙˘‚‰Ï Ì˙Â˘¯Ï „ÓÂÚ‰ ÔÓÊ‰ ˜¯Ù ÏÚ ,¯ÂÈÒ‰
ÈÙÎ ,ÍÎÏ ˙Â˘¯‰ ÂÏ ‰Â˙ ÈÎ Ì‡ ,ÈËÙ˘Ó ‚ÂˆÈÈ· ·ÈÂÁÓ ÂÈ‡ ,‰ÒÈÙ˙Ï „‚˙Ó‰ ‰Ó„‡
˜¯ÙÏ ‰Î¯‡ Â˘˜È·˘ ˙ÂÚ˜¯˜ ÈÏÚ· ÈÎ „ÓÏ˙ ÏÏÎ‰ Í¯„ .Â˘Ú ÔÎ‡ ÌÈ„‚˙Ó‰ ·Â¯˘
.˙Â¯˘Â‡Ó ÂÏ‡ ‰¯‚˘·˘ ÔÈÈÚÎ ÔÎ˘ ·ÂÈÁ· ÂÚ ,˙Â„‚˙‰‰ ˙˘‚‰Ï ·ˆ˜ÂÓ‰ ÔÓÊ‰
‰ÒÈÙ˙‰ ÂˆÏ Â˙Â„‚˙‰ ˙‡ ˘È‚‰Ï Ú˜¯˜‰ ÏÚ· Ï˘ ÂÈ˙ÂÈÂÎÊ ˘ÂÓÈÓ Í¯ÂˆÏ ÔÎ ÂÓÎ
Â˘‚Â‰ ÂÏ‡ ÔÈÚÓ ˙ÂÈÂ„‚˙‰ ˙Â‡Ó .ÏÂ˘ÎÓ‰ ˙ÈÈ·Ï ˙Â„Â·Ú‰ Ï˘ ÔÚÂˆÈ· ·ÎÂÚÓ
ÌÈ¯Á‡ ÌÈ¯˜Ó·Â ,ÌÈ·¯ ÌÈÈÓÂ˜Ó ‰ÂÂ˙Ó ÈÈÂÈ˘Ï Â‡È·‰ ˙Â„‚˙‰‰ ÈÎÈÏ‰Â ÌÂÈ‰ „Ú
˙ÁË·‰Ï Â„ÚÂ Ì¯˜ÈÚÓ ¯˘‡ ˙ÂÂ¯˙ÙÂ ÌÈÂÈ˘ ,Â‡ˆÓ ÌÈ¯Á‡ ÌÈÈÓÂ˜Ó ˙ÂÂ¯˙Ù

86.ÏÂ˘ÎÓ‰ Í¯Â‡Ï ÌÈÈÓÂ˜Ó‰ ÌÈÈÁ‰ ˙¯‚˘
È˘ÂÓÈ˘ ˙‡ ÚÂ·˜Ï ˙ÙÒÂ ‰˜È„· ˙Î¯Ú ,ÏÂ˘ÎÓ‰ ‰ÂÂ˙Ó Ú·˜˘Ó ,ÔÎ ÏÚ ¯˙È
˜˘‰ ˙˙È·˘ Â˜ ÔÈ·Ï ÏÂ˘ÎÓ‰ ÔÈ·˘ ÌÈÁË˘‰ Ì˙Â‡Ï ˙ÂÙÒÂ ˙Â˜ÈÊ ˙ÈÁ·ÏÂ Ú˜¯˜‰
¯Ù˙‰ ¯ÂÊÈ‡· ÔÂÁËÈ·‰ ÏÂ˘ÎÓÏ Á¯ÊÓÓ ÌÈÂˆÓ‰ ÌÈ¯ÂÊÈ‡‰ È·˘Â˙ .(¯Ù˙‰ ¯ÂÊÈ‡ ‡Â‰)
Ô˙Â‡Ï ˙Â¯Á‡ ˙Â˜ÈÊ ˘ÓÓÏ Â‡ ,¯Ù˙‰ ·Á¯Ó ÈÎÎÂ˙· Ì‰È˙ÂÓ„‡ „·ÚÏ ÌÈ˘˜·Ó‰

87.Ô˘ÂÓÈÓ ˙ÁË·‰Ï ÌÈÈË¯Ù ÌÈ¯Â„ÈÒÂ ÌÈ¯„Ò‰Ï ÌÈÎÂÊ ,ÌÁ˙Ó Â˙Â‡·˘ ˙ÂÚ˜¯˜‰
Â˙Â˘¯Ï „ÓÂÚ ,˙Â„‚˙‰‰ ÍÈÏ‰ Ï˘ ÂÈ˙Â‡ˆÂ˙Ó ÔÈÚ˜¯˜Ó ÏÚ· ‰ˆ¯˙‰ ‡ÏÂ ‰È‰

83,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;71 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
.45 ,37 ,21 ˙Â‡˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ

84.77 ‰¯Ú‰ ÏÈÚÏ ,Ï"‰ˆ Â‡¯
85.Ì˘ ,Ì˘
86.Ì˘
87‰·Â‚˙ ;435y433 ,93y91 ,74 ˙Â‡˜ÒÙ ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ,Ï˘ÓÏ Â‡¯

ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ ,Ì‚ Â‡¯ .23 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó
.44y33 ,21 ˙Â‡˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÏÒ
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ÈÎÈÏ‰ ÌÈ‡Ù˜ÂÓ ‰¯È˙Ú‰ ˙˘‚ÂÓ˘Ó ,ÂÊÓ ‰¯˙È 88.ı"‚·Ï ¯Â˙ÚÏ ˙ÂÎÊ‰ ‡Â‰Â ÛÒÂ „ÚÒ
Ï˘ ‰¯Â˘ 89.Â˙¯È˙Ú· ÍÈ˘Ó‰Ï ¯˙ÂÚÏ ¯˘Ù‡Ï È„Î· ,ÏÂ˘ÎÓ‰ Ï˘ ˜ÏÁ Â˙Â‡· ‰È·‰
˙˘‚‰ ÍÈÏ‰ ˙¯‚ÒÓ· È¯Â˜Ó‰ È‡ÂÂ˙Ï ÂÒÎÂ‰ ÌÈ·¯ ÌÈÈÂÈ˘ 90.‰˘‚Â‰ ¯·Î ÂÏ‡Î ˙Â¯È˙Ú
ÌÂÈÓÂÈ‰ ÈÈÁ ¯ÂÙÈ˘Ï ÂË˜˘ ÌÈ¯Á‡ ÌÈÙÒÂ ÌÈ„Úˆ „ˆÏ ,ÈËÙ˘Ó‰ ÍÈÏ‰‰Â ˙Â„‚˙‰‰
ÌÈ¯˜Ó‰ Ì˙Â‡· ÌÈÈ‡·ˆ ‰ÒÈÙ˙ ÈÂˆ ÂÏËÂ· ÌÚÙ ‡Ï ,ÔÎ ÏÚ ¯˙È 91.ÔÂÁËÈ·‰ ÏÂ˘ÎÓ Í¯Â‡Ï
ÏÚ ‰¯Â‰Â ˙ÈÈ˙˘ÏÙ‰ ÌÂÈ‰ ˙¯‚˘Ï ‰Ú¯Ù‰Ï ˙Â‡ Ï˜˘Ó Ô˙È ‡Ï ÈÎ ı"‚·‰ ‰‰ÈÊ Ì‰·
¯ÙÎ‰ ˙ˆÚÂÓ 2056/04 ı"‚·· Ï˘ÓÏ ‰È‰ ÍÎ .ÏÂ˘ÎÓ‰ ‰ÂÂ˙ÓÏ ˙¯Á‡ ‰ÙÂÏÁ ˙‡ÈˆÓ
ÈÂˆ ‰ÓÎ ÂÏËÂ·Â ˙ÈÈ˙˘ÏÙ ‰¯È˙Ú ‰Ï·˜˙‰ Â· 92,Ï‡¯˘È ˙Ï˘ÓÓ ' 'Á‡Â ˜È¯ÂÒ ˙È·
ÌÈ‚˘ÂÓ‰ ÌÈÈÂÁÈ·‰ ˙ÂÂ¯˙È‰ ÈÎ ,‰ÏÂÚ ˜È¯ÂÒ ˙È· ÔÈÈÚ· ı"‚·‰ ˙˜ÈÒÙÓ 93.‰ÒÈÙ˙
ÒÁÈ· ÌÈÈ˙„ÈÓ ÂÈ‰ ‡Ï ,ÌÈÏ˘Â¯ÈÏ ÍÂÓÒ ÏÂ˘ÎÓ‰Ó ˜ÏÁ Ï˘ ÔÎÂ˙Ó‰ ‰ÂÂ˙Ó‰ ÔÓ
˘¯„ ÏÂ˘ÎÓ‰ Ï˘ ÌÈÓÈÂÒÓ ÌÈ˜ÏÁ È·‚Ï .¯ÂÊÈ‡· ˙ÈÈ˙˘ÏÙ‰ ÌÂÈ‰ ˙¯‚˘· ‰ÚÈ‚ÙÏ
˙Á˙ È‡ÂÂ˙‰ ˙‡ ˘„ÁÓ ÔÂÁ·Ï ‰¯Â‰ ÌÈ¯Á‡ ÌÈ˜ÏÁ·Â ˙ÂÙÂÏÁ ˙‡ÈˆÓ ËÙ˘Ó‰ ˙È·
,ı"‚·‰ ˙ÂÂˆÓÎ 94.ÌÈÈ¯ËÈÓÂ‰ ÌÈÏÂ˜È˘ ÔÈ·Ï ÌÈÈÂÁË· ÌÈÏÂ˜È˘ ÔÈ·˘ ÔÂÊÈ‡‰ ˙ÁÒÂ
˙ÂÂ˙‰Ï ,ÌÈËÙ˘Ó‰ „¯˘ÓÏÂ ÔÂÁËÈ·‰ ˙Î¯ÚÓÏ ,ÔÂ¯˘ Ï‡È¯‡ ,Ê‡„ ‰Ï˘ÓÓ‰ ˘‡¯ ‰¯Â‰
,˙˘„ÂÁÓ ‰ÏÈ˜˘Â ÌÈÂÈ„ Ï˘ ÌÈ˘„ÂÁ ¯Á‡Ï 95.È¯Â˜Ó‰ ÏÂ˘ÎÓÏ ˙ÈÚ‚ÂÙ ˙ÂÁÙ ‰ÙÂÏÁ

88ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;77 ‰¯Ú‰ ÏÈÚÏ ,Ï"‰ˆ ;71 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
Israel Ministry of Foreign Affairs, supra note ;42 ,21 ˙Â‡˜ÒÙ· ,Ì˘ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰
78; Dan Izenberg “IDF Stunned as Court Keeps Fence in Limbo” The Jerusalem Post
(28.1.05) 3 http://www.unitedjerusalem.org/index2.asp?id=547534&Date=1/27/2005

.(19.8.07-· ˜„·)
89.77 ‰¯Ú‰ ÏÈÚÏ ,Ï"‰ˆ ;Izenberg, Id. ;71 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
90.Ì˘ ,Ï"‰ˆ ;439 ,71 ˙Â‡˜ÒÙ ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
91.441 ,439 ,85 ,84 ,72 ,69 ˙Â‡˜ÒÙ ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
92.54 ‰¯Ú‰ ÏÈÚÏ
93,ÏÂ˘ÎÓ‰ ˙ÈÈ· ˙‡ ˙ÂÚÈÓ ˙ÂÈËÈÏÂÙ ˙Â¯ËÓ ÔÈ‡ ÈÎ ‰„·ÂÚ‰ ¯Â‡Ï ÈÎ ı"‚·‰ Ú·˜ ,˙‡Ê Û‡ ÏÚ

.Ì˘ .Â˙ÈÈ· Í˘Ó‰ ¯ÂÒ‡Ï ‰˜„ˆ‰ ‰‡ˆÓ ‡Ï˘ È¯‰
94˙·ÈÈÂÁÓ ‰˘Ó ÈÙÏ‡ ¯ÂÊÈ‡· ¯˘‡ ÏÂ˘ÎÓ‰ ÚË˜· ÈÎ ,„Á‡ ‰Ù ı"‚·‰ ˜ÒÙ ‰ÓÂ„ ÔÙÂ‡· .Ì˘

ÍÂ˙....‰„¯Ù‰‰ ¯„‚ È‡ÂÂ˙ Ï˘ ˙ÂÂ˘‰ ˙ÂÙÂÏÁ‰ ˙‡ ,¯È·Ò ÔÓÊ ÍÂ˙· ,˘„ÁÓ ÏÂ˜˘Ï" :‰È„Ó‰
ı"‚· ".˙ÚÏ·ÂÓ‰ È¯ÙÎ Ï˘ ÌÈ·˘Â˙‰ ÈÈÁ· ˙ÂÁÙ ˙ÂÚ‚ÂÙ‰ ˙ÂÈÂÁËÈ· ˙ÂÙÂÏÁ ÔÂÁ·Ï [‰ÈÏÚ˘]

.(2005) 3333 (3)2005 ÏÚ-˜˙ ,Ï‡¯˘È ˙Ï˘ÓÓ ˘‡¯ ' ‰·Ú‡¯Ó 7957/04
95“Israel’s Aim Is Self-Defense, Not Hurting .‡1 'Ú· ,81 ‰¯Ú‰ ÏÈÚÏ ,¯ÏÂ‚¯Â ÛÂÏ‡ Â‡¯

Palestinians” Chicago Sun-Times (8.7.04) 39, http://www.freerepublic.com/focus/f-news/
,54 ‰¯Ú‰ ÏÈÚÏ ,˜È¯ÂÒ ˙È· ÔÈÈÚ ı"‚·‰ ˙ËÏÁ‰Ó ‰‡ˆÂ˙Î .(19.8.07-· ˜„·) 1167723/posts
ÂÏÂÎ È‡ÂÂ˙‰ Í¯Â‡Ï ÏÂ˘ÎÓ‰ Ï˘ ˜ÏÁÂ ˜ÏÁ ÏÎ È·‚Ï ˙Ë¯ÂÙÓ ‰˜È„· ÌÈËÙ˘Ó‰ „¯˘Ó· ‰Î¯Ú
ÔÈÈÚ· ‰Ú¯Î‰‰ È„È ÏÚ ÂÚ·˜ ¯˘‡ ÌÈ˘„Á‰ ÌÈË¯„ËÒ‰ ¯Â‡Ï ˘„ÁÓ ÌÎÈ¯Ú‰Ï È„Î· ˙‡ÊÂ
ÒÁÈ· ÏÂÁ· ˘‡¯‰ ˙ÓË‰ ˜ÈÒÙ‰Ï ‰ÒÓ ıÚÂÈ‰ ,˙Â˜˙˙‰Ï ‚‡‰ ÔÈ·" ÊÚÂÈ Ï·ÂÈ ,Â‡¯ .ı"‚·‰
˙˜ÈÒÙ ¯Â‡Ï ÈÎ ÔÂÁËÈ·‰ ˙Î¯ÚÓ· ËÏÁÂ‰ ,ÏÈ·˜Ó· .‡5 (5.1.05) ı¯‡‰ "ÈÓÂ‡ÏÈ·‰ ËÙ˘ÓÏ
‰ÏÈ„‚‰ Û‡ .˜Â¯È‰ Â˜Ï ÍÂÓÒ ¯˘Ù‡‰ ÏÎÎ Ô˜Â˙Ó‰ ÏÂ˘ÎÓ‰ È‡ÂÂ˙ ·ˆÂÈ ,˜È¯ÂÒ ˙È· ÔÈÈÚ· ı"‚·‰
ÌÈ¯ËÓÂÏÈ˜ ˙Â¯˘Ú Ì˙Â‡ ˙‡ ˜¯ ‡ÏÂ ÂÏÂÎ ÏÂ˘ÎÓ‰ ‰ÂÂ˙Ó ˙‡ ‰Á·˘ ÔÂÁËÈ·‰ ˙Î¯ÚÓ ˙Â˘ÚÏ
‰˙˘Ú ‡Ï ÂÊ ‰Î¯Ú‰ ˙¯‚ÒÓ· ,ÍÎÏ Ì‡˙‰· .˜È¯ÂÒ ˙È· ÔÈÈÚ ¯Â‡Ï ÌÈÈ˘˜ ÂÏÚ Ì‰Ó˘ „·Ï·
¯ÏÂ‚¯ ÔÂ¯‡Â ÊÚÂÈ Ï·ÂÈ .ÔÂÎ˙·˘Â ‰È··˘ ÂÈ˜ÏÁ ÔÈ·Ï Â· ¯·Î˘ ÏÂ˘ÎÓ‰ È˜ÏÁ ÔÈ· ‰Á·‡
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È‡ÂÂ˙ ,ÊÙÂÓ ÏÂ‡˘ ,Ê‡„ ÔÂÁËÈ·‰ ¯˘ÏÂ ÔÂ¯˘ ‰Ï˘ÓÓ‰ ˘‡¯Ï ÔÂÁËÈ·‰ ˙Î¯ÚÓ ‰‚Èˆ‰
ÁË˘‰ Û˜È‰ ˙‡ ÌÈÊÂÁ‡ ÌÈ˘È˘Î· ˙ÈÁÙ‰ ¯˘‡ ‰„¯Ù‰‰ ÏÂ˘ÎÓ Ï˘ Ô˜Â˙ÓÂ ˘„Á

96.È¯Â˜Ó‰ ‰ÂÂ˙Ó· ÏÏÎ˘
ÏÂ˘ÎÓ Ï˘ ÈÁ¯ÊÓ‰ Â„ˆ· ÌÈ·˘ÂÈÓ ÌÈÈ˙˘ÏÙ‰ ‰„‚‰ È·˘Â˙ ˙È·¯Ó ÈÎ ‡È‰ ‰„·ÂÚ
ÏÈ·‚Ó ÔÎ‡ ÏÂ˘ÎÓ‰ ÈÎ ¯ÓÂÏ ÔÂÎÏ 97.ÂÏ ·¯ÚÓÓ ÌÈÂˆÓ ÌÈ„„Â· ÌÈ¯ÙÎ ˜¯Â ÔÂÁËÈ·‰
Ï‡¯˘È ÈÁ¯Ê‡ ÈÈÁ ÏÚ ‰‚‰‰ ‰È‰ Ô·ÂÓÎ Â˙¯ËÓ È¯‰˘ ,‰ÚÂ˙‰ ˘ÙÂÁ ˙‡ ÌÈÂÒÓ ÔÙÂ‡·
,ÂÊ ˙ÂÓÈÂÒÓ ÌÏÂ‡ 98.Ï‡¯˘ÈÓ ÌÈÏ·ÁÓ Ï˘ Ì˙˜Á¯‰· Â„ÂÚÈÈ ˙‡ ‡ÏÓÓ ÍÎÈÙÏ ¯˘‡Â
¯·„‰ ¯ÎÈÂ ˙ÂÁÂ‰ È‡ Ï˘ ÈÏÓÈÒ˜Ó ÌÂˆÓˆÏ ˙Â¯˘Ù‰ ¯ÒÁ ÈÏ‡¯˘È‰ ˜·‡ÓÏ ‡È‰ ÔÓÈÒ
99,ÏÂ˘ÎÓ‰ Í¯Â‡Ï ÌÈÂˆÓ‰ ÌÈ·¯‰ ÌÈ¯Ú˘‰ Í¯„ ˙Â¯ÂÁÒÏÂ ÌÈ˘‡Ï ¯·ÚÓ‰ È¯˙È‰·

100.ÌÈÏ‡¯˘È Ï˘ Ì˘ÂÓÈ˘Ï Ì‚ ÂÓÎ ÌÈÈ˙˘ÏÙ Ï˘ Ì˘ÂÓÈ˘Ï
ÍÏ‰Ó· ÔÂ·˘Á· ˙Á˜Ï ÂÎ¯Â‡Ï ÌÈÈÁ‰ ˙¯‚˘· ‰ÚÈ‚ÙÏ ÏÂ˘ÎÓ· ‰ÂÓË‰ ˙Â¯˘Ù‡‰
ÈÙÎ „Ú ¯ÚÊÓÈ˘ ÍÎ ¯Á· ÏÂ˘ÎÓ‰ Ï˘ ÈÂ˘‡¯‰ È‡ÂÂ˙‰˘ ‡Ï‡ „·Ï· ÂÊ ‡Ï .‰È·‰
„ÂÚ·Ó ÌÈÓ˘ÂÈÓ ÌÈÂÙˆ ÌÈÈ˘˜Ï ˙ÂÂ¯˙Ù .ÌÂÈ‰ ˙¯‚˘Ï ˙ÂÈÂÙˆ‰ ˙ÂÚ¯Ù‰ ˙ÏÂÎÈ‰
,ÏÂ˘ÎÓ‰ ÏÂÏÒÓ ˙ÚÈ·˜Ï ÔÂ˘‡¯‰ ·Ï˘· 101.ÏÂ˘ÎÓ‰ Ï˘ ÔÎÂ˙Ó‰ È‡ÂÂ˙· „ÚÂÓ
˙ÂÏÈ‰˜Â ÌÈÈ‡Ï˜Á‰ Ô‰ÈÁË˘Ó ˙Â„„Â·Ó ˙Â„Á‡ ˙ÂÏÈ‰˜ Â‡ˆÓ˘Ó ¯ÙÒÓ ˙Â‡È‚˘ Â˘Ú
˘Ó˘Â‰ Â· ÔÂ˘‡¯‰ ÔÓÊ‰ ˜¯Ù· .ÏÂ˘ÎÓ‰ ÍÂ˙· ˙Â¯Â‚Ò Â¯˙Â ˙Â¯Á‡ ˙ÂÈÈ˙˘ÏÙ
˙ÏÈÁ˙ .ÁË˘· ‰È·‰ ˙ÂÚÙ˘‰ Ï˘ ‰˜È„· ÈÏ‡¯˘È‰ ÈÁ¯Ê‡‰ Ï‰Ó‰ ÚˆÈ· ,ÏÂ˘ÎÓ‰
Ï‡ Ú˜· ¯ÂÊÈ‡· ÈÂ˘‡¯‰ ÏÂ˘ÎÓ‰ ÈÚË˜ ˜Â¯ÈÙ· ‰˙ÈÈ‰ ‰˜È„·‰ ˙ÂˆÏÓ‰ Ï˘ ÔÓÂ˘ÈÈ
.ÌÈÎÂ˙Ó ÌÈÙÒÂ ÌÈÂÈ˘Â 103È¯Â˜Ó‰ È‡ÂÂ˙· ÂÎ¯Ú ÔÎ‡ ÌÈ¯Á‡ ÌÈÂÈ˘ 102.‰ÈÈ˜¯˘
ÌÈÈ˙˘ÏÙ‰ ÂÈ·˘Â˙ Ï˘ ÌÂÈÓÂÈ‰ ÈÎ¯ˆ ÏÚ Ï˜‰Ï ÂÎÂ˙ ˙Â˘„Á ÌÈÎ¯„ ,ÔÎ ÏÚ ¯˙È

(14.7.04) ı¯‡‰ "˜Â¯È‰ Â˜Ï Ô˙È‰ ÏÎÎ „ÓˆÈ˙ ‰Î¯Â‡ ÏÎÏ ¯„‚‰ :ËÏÁÂ‰ ÔÂÁËÈ·‰ ˙Î¯ÚÓ·"
.‡5

96ı¯‡‰ "‰„‚‰ ÁË˘Ó ÌÈÓÂ„ ÛÏ‡ 400 Ï‡¯˘ÈÏ ÁÙÒÈ ˘„Á‰ ¯„‚‰ È‡ÂÂ˙" ÈÏÈÊ¯· ÔÂÓ‡ Â‡¯
.415 ,89y87 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Ì‚ Â‡¯ .‡1 (29.11.04)

97.Israel Ministry of Foreign Affairs, supra note 75 :Â‡¯
98Yosef ;34y33 ˙Â‡˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ Â‡¯

.Goell “Pardon the Inconvenience” Jerusalem Post (5.7.04) 13
99,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;23 ‰˜ÒÙ· ,Ì˘ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ,Â‡¯

Israel Ministry of Foreign Affairs, supra note ;93y91 ,74 ,70 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ
.44y33 ,21 ˙Â‡˜ÒÙ ,59 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ Ì‚ Â‡¯ ;78

100.Israel Ministry of Foreign Affairs, supra note 78 :Â‡¯
101‰È„Ó‰ ˙·Â‚˙ ;73 ,70 ,69 ,68 ,63 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;21 ‰˜ÒÙ· , 59 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÏÒ ÔÈÈÚ·
.42 ‰˜ÒÙ· ,59 ‰¯Ú‰

102˙Â‡˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;23 ‰˜ÒÙ· ,Ì˘ ,ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ Â‡¯
Erik Schechter “There are Two Sides to Every Fence” The Jerusalem Post ;419 ,415
(23.2.06), http://www.jpost.com/servlet/Satellite?cid=1139395472383&pagename=JPost

.(19.8.07-· ˜„·) %2FJPArticle%2FShowFull
103.415 ,85 ,84 ,72 ,69 ˙Â‡˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
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ÂÓ‡˙Â‰ ,ÏÂ˘ÎÓ‰ Í¯Â‡Ï ÌÈ¯È„Ò‰ ÌÈÈÁ‰ ¯ÂÓÈ˘Ï ÈÊÎ¯Ó ÌÚË Â˙Â‡ Ì˘·Â ,¯ÂÊ‡‰ Ï˘
Ï˘ ‰ÂÓÈÓ·Â ‰˙ÓÊÂÈ· ÔÓÊ· Ì‰È˙Â˙ÈÎÏ ÌÈ„ÈÓÏ˙ ˙Ú‚‰ ˙ÁË·‰Ï ÌÈÒÂ·ÂËÂ‡ ˙ÂÈÎÂ˙

104.Ï‡¯˘È
105,‰ÓÏ˘Â‰ Ì˙ÈÈ·˘ ,ÔÂÁËÈ·‰ ÏÂ˘ÎÓ Ï˘ ÂÎ¯Â‡ ÏÏÎÓ ÌÈÊÂÁ‡ 95-Ó ‰ÏÚÓÏ
106,ÏÏÂÎ‰ ÂÎ¯Â‡Ó ÌÈÊÂÁ‡ ‰˘ÈÓÁÎ ÌÈÂÂ‰Ó‰ ÌÈ¯Á‡ ÌÈ˜ÏÁ .·¯ÚÂ È˙˘ ¯„‚ ÌÈÂ˘Ú
„‚Î ÌÈÙÏˆ ˙ÂÏÈÚÙ ˙ÚÈÓ Ì˘Ï ,ÌÈÈÂ¯ÈÚ-ÔÈ· ‰ÚÂ˙ È˜¯ÂÚ „ÈÏ ÌÈÓ˜ÂÓÓÂ ÔÂË· ÌÈÂ˘Ú
˘ÂÓÈ˘ ‰˘Ú ÔÎ ÂÓÎ .ÌÈ˘ ·¯Â ¯Ó ÔÂÈÒÈÏ ˙ÈÂÈ‚‰ ‰„ÏÂ˙· ¯·Â„Ó 107.ÌÈÏ‡¯˘È ÌÈ·Î¯
Á˙ ˙‡ ¯˘Ù‡‰ ÏÎÎ ÌˆÓˆÓ‰ ˘ÂÓÈ˘ ,ÌÈ„Á‡ ÌÈÒÏÎÂ‡Ó ÌÈ¯ÂÊÈ‡· ÌÈËÂ·Ó ÌÈ˜ÏÁ·

108.‰Ï‡ ÌÈ¯ÂÊÈ‡· ÏÂ˘ÎÓ‰ Ï˘ Â˙ÈÈ·Ï ˙Â˘¯„‰ ˙ÂÓ„‡‰
ÌÚÙ È„Ó ÌÈÈ˙˘ÏÙ Ï˘ ÁÂ ¯·ÚÓ ÏÈ·‚Ó ÔÎ‡ ÏÂ˘ÎÓ‰ ˙ÓÈÂÒÓ ‰„ÈÓ·˘ Û‡ ÏÚ
˙Á˙ ÏÂ˘ÎÓ‰ ˙ÂÈ˜ÂÁ ÏÚ ‰ÎÈÏ˘Ó ‰È‡ ,‰ÓˆÚÏ˘Î ˙ÂÁÂ‰ È‡ ,‰˘ÓÏ ˙Á‡ ‰„Â˜Ó
¯˘‡ ÂÏ‡ ÏÚ ‡˜ÂÂ„ ‰‡· ˙ÂÁÂ‰ È‡ ÈÎ ¯Ó‡ Ì‡ Û‡ .È¯ËÈÓÂ‰‰ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰
˙·ÂÁ ‰ÏÁ Ì‰ÈÏÚ Ì‚˘ È¯‰ ,˙ÈÂÚ ˙ÈÏ·Á ˙ÂÏÈÚÙ· ÌÈÚÈÈÒÓ Â‡ ˜ÏÁ ÌÈÏËÂ ÌÈ‡
˙ÂÓÈÚ ÍÏ ÔÈ‡ 109.ÌÈÈ‡·ˆ ÌÈÎ¯ˆÓ ÌÈÚ·Â‰ ÌÈÚˆÓ‡ Ï˘ Ì˙ËÈ˜ ˙Â‡ÈˆÓÏ ˙ÂÏ‚˙Ò‰‰

104‰·Â˘˙ ·˙Î ;40 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ Â‡¯
˙Â‡˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ Ì‚ Â‡¯ ;436 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ·

.44y33
105ÂÓÏ˘Â‰ ,2005 ¯‡ÂÈ ˘„ÂÁÏ ÔÂÎ ÈÎ ÔÈÂˆ Ì˘ ,49 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

.ÌÈÙÒÂ ÌÈ¯ËÓÂÏÈ˜ 114 ÏÚ ‰ÈÈ·‰ ˙Â„Â·Ú ÂÎ˘Ó ¯˘‡Î ÏÂ˘ÎÓ‰ Ï˘ ÌÈ¯ËÓÂÏÈ˜ 213-Î
106Written Statement of the Government of Israel on Jurisdiction and Propriety, :Â‡¯

Request for an Advisory Opinion from the 10th Emergency Special Session of the United
Nations General Assembly on “the legal consequences arising from the construction
of the wall being built by Israel,” International Court of Justice (30.1.04) para. 2.7
·˙Î· ‰¯‰ˆ‰ :ÔÏ‰Ï) (19.8.07-· ˜„·) http://www.icj-cij.org/docket/files/131/1579.pdf
ÌÈÚÈ·ˆÓ ÌÈ„Á‡ ÌÈÁÂÂÈ„ .ÌÈ˙˘Ó ÏÂ˘ÎÓ· ÔÂË·‰ ˙ÂÓÎ ÈÊÂÁ‡ ÏÚ ÌÈÁÂÂÈ„ .(Ï‡¯˘È ˙Ï˘ÓÓ Ï˘
Israel Ministry of Foreign Affairs :Â‡¯ .ÌÈËÂ·Ó ÏÂ˘ÎÓ‰ ÏÏÎÓ ÌÈÊÂÁ‡ 3.8-Î˘ ÍÎ ÏÚ
The Anti-Terrorist Fence — Facts and Figures (2004) http://securityfence.mfa.gov.il/
„¯˘ÓÓ Ì‚ ÁÂÂ„ 2004 ı¯Ó ÛÂÒ ˙‡¯˜Ï .(19.8.07-· ˜„·) mfm/Data/49058.pps, slide 14
Israel Ministry of Foreign Affairs .ÔÂË·Ó ÌÈÈÂ· ÂÈ‰È ÌÈÊÂÁ‡ ‰˘ÂÏ˘Ó ˙ÂÁÙ ÈÎ ıÂÁ‰
Concept and Guidelines: A Fence, not a Wall http://securityfence.mfa.gov.il/mfm/web/
main/document.asp?SubjectID=45874&MissionID=45187&LanguageID=0&StatusID
¯ÎÊÂ‰ ,49 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î· .(19.8.07-· ˜„·) =0&DocumentID=-1
˜ÈÂ„Ó‰ ÊÂÁ‡‰ ‡‰È Í‡ .ÌÈ¯ËÓÂÏÈ˜ 16-Î Ï˘ ÏÏÂÎ ÍÒ· ÌÈ‰ ¯˘‡ ,ÔÂË· ÌÈÂ˘Ú ÌÈÊÂÁ‡ 7.6 ÈÎ
ÌÈÂÂ‰Ó ,ÌÈËÂ·Ó‰ ÌÈ˜ÏÁ‰ Ì˙Â‡ ÈÎ ¯¯·˙È ,ÌÏ˘ÂÈ˘Ó ,‡‰È ¯˘‡ ÏÂ˘ÎÓ‰ ˙ÈÈ·· ÔÂË· Ï˘

.Israel Ministry of Foreign Affairs, supra note 77 :Â‡¯ .ÏÂ˘ÎÓ‰ ÏÏÎÓ È¯ÚÊÓ ˜ÏÁ
107.Israel Ministry of Foreign Affairs, supra note 77 Ï˘ÓÏ Â‡¯
108‰ÂÂ‰Ó ,ÌÈÒÏÎÂ‡Ó ÌÈ¯ÂÊÈ‡ Ì˙Â‡· ÏÂ˘ÎÓ‰ Ï˘ ÌÈËÂ·Ó‰ ÂÈ˜ÏÁ ˙ÈÈ·Ï ˘Â¯„‰ ÁË˘‰ ,ÏÏÎÎ

.·¯ÚÂ È˙˘‰ ÏÂ˘ÎÓ ˙ÈÈ·Ï ˘¯„‰ ÁË˘‰ ÔÓ ˘ÈÏ˘Î
109,Â˙Ú„ ‰ÂÈÁ˘ ÈÙÎ .38 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ Â‡¯

ÔÈÈÚ :ÔÏ‰Ï) (1973) 178 ,169(2)ÊÎ „"Ù ,Ï‡¯˘È ˙Ï˘ÓÓ ' ÂÏÈÁ 302/72 ı"‚·· ÈÂ„Ï ËÙÂ˘‰
Á˜Ï˙‰Ï ‰ÏÂÏÚ ‰È‡ ‡È‰ Ì‡ ˙Ú„Ï ÔÈ‡ ,‰˙Ú-˙ÚÏ ‰˙ÁÙ ... ˙ÈÏ·Á‰ ˙ÂÏÈÚÙ‰ Ì‡ Ì‚" :(ÂÏÈÁ
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ÌÈÏ·ÂÒ‰ ÌÈË¯Ù Ì‚ ÂÓÎ ˙ÂÁÂ È‡ ÌÚ „„ÂÓ˙‰Ï ÌÈˆÏ‡‰ ÂÏ‡Î Â· Â‡ˆÓÈ ‡Ï˘ ÔÈÂÊÓ
˜ÏÁ ,‰ÓÁÏÓ‰ Ï˘ ÌÈ·ÂˆÚ ¯˙ÂÈ‰ ‰È„„ˆÓ „Á‡ È¯‰ Â‰Ê .ÌÈ‡¯ÂÂ ÌÈÓÂÈ‡ Ô„·Â‡Â ˜Ê
˙‡ ÌÈÙ˜˘Ó˘ 111,‰ÓÁÏÓ‰ Ï˘ ÌÈÈ¯ÊÎ‡‰ ÌÈÎ¯ˆ‰ 110,‰ÓÁÂÏ‰ Ï˘ ‰˘˜‰ ˙Â‡ÈˆÓ‰Ó

112.‰ÓÁÏÓ ˙Â˙ÈÚ· ÁÂÎ· ÌÈÓÁ¯‰-¯ÒÁ ˘ÂÓÈ˘‰ Ï˘ ‰¯˜‰ ˙Â‡ÈˆÓ‰
,˙ÂÓÂÈ‡‰ ‰È˙ÂÎÏ˘‰ ˙‡ ˜˙Ï ¯˘Ù‡˙È ‡Ï ÈÎ ‰„·ÂÚ‰ ˙¯ÚˆÓ ÈÎ ¯ÓÂÏ ¯˙ÂÓÏ
.‰·È·Ò‰ È·˘Â˙ ÏÎ Ï˘ ÌÈÈÁ¯Ê‡‰ ÌÈÈÁ‰ Ì˜¯Ó ÏÚ ‰ÓÁÏÓ‰ Ï˘ ˙Â·‡ÂÎ‰Â ˙Â¯Ó‰
,‚‡‰ ˙Â˜˙ Ï˘ ˙ÂÈÙÈˆÙÒ‰ Ô‰È˙Â‡¯Â‰ ÏÚ ‰¯ÈÓ˘ Ì‚ ÈÎ ,ÔÈÈˆÓ Û‡ Julius Stone
˙‡ ¯È˙Â‰Ï ‰ÏÂÏÚ ,‰˜ÈÊÁÓ ‰ÓˆÚÓ È„È ÏÚ ÌÈ·‡˘Ó Ï˘ ‚¯ÂÁ ÏÂˆÈÂ ‰ÊÈ· ˙Â¯ÒÂ‡‰

113.ÈÏÎÏÎ Ò¯‰ Ï˘ ·ˆÓ· ‰ÁË˘ ˙‡Â ˙ÈÓÂ˜Ó‰ ‰ÈÒÂÏÎÂ‡‰
Ï˘ Ì‰ÈÈÚÓ ÂÓÏÚ ‡Ï Ì‚ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ Ï˘ ˙ÂÈ‡¯Ù‰Â ˙Â‡¯Â‰ ÂÈ˙ÂÎÏ˘‰
‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡Ï ˙ÂÁÙÒ‰ ˙Â˜˙‰ ÈÁÒÓ
ÈÓÈ· ÌÈÁ¯Ê‡ ˙‚‰ ¯·„· 1949 ˙˘Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Â 114‰˘·È· ‰ÓÁÏÓ‰ Ï˘
Â˙ÂÈÂÈÁ· ÂÏ‡ ˙ÂÈÓÂ‡ÏÈ· ˙ÂÓ‡ ÈÏÎÈ¯„‡ Â¯ÈÎ‰ ,˙‡Ê Û‡ ÏÚÂ ˙‡Ê ÌÚ 115.‰ÓÁÏÓ
,˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡Ï ‡Â·Ó‰ ÔÓ ‰ÏÂÚ˘ ÈÙÎÂ Â˙ÂÈ˜ÂÁ· Û‡Â È‡·ˆ Í¯Âˆ Ï˘ Â˙ÂÈ˙Â‰ÓÂ
“the wording of [the Convention’s :‰È˙Â‡¯Â‰ ˙˜ÈÁ˙ ÈÎ·„Ó ÂÈ‰ È‡·ˆ Í¯Âˆ ÂÈÙÏ
provisions] has been inspired by the desire to diminish the evils of war, as

È„È-ÏÚ ,ÂË˜˘ ÌÈ¯Á‡‰ ÔÂÁËÈ·‰ ÈÚˆÓ‡ ˙‡ ÌÈÏ˘‰ÏÂ ‰ÎÓÏ ‰‡ÂÙ¯ ÌÈ„˜‰Ï ·ËÂÓÂ ,˘„ÁÓ
' '·ÈÂ‡ 606/78 ı"‚· Ì‚ Â‡¯Â ".ıÂÁ·Ó ˙¯˜Â·Ó-È˙Ï· ‰¯È„Á ÈÙ· ¯ÂÊ‡‰ Ï˘ ÌÏ˘‰ Â„Â„È·
ı"‚· ˜ÒÙ ‰ÓÂ„ ÔÙÂ‡· .('·ÈÂ‡ ÔÈÈÚ :ÔÏ‰Ï) (1979) 131y130 ,113 (2)‚Ï „"Ù ,ÔÂÁË·‰ ¯˘
‡Ï‡ ˙ÂÓÈÈ˜ ˙ÂÎÒ ˜¯ ‡Ï ÔÂ·˘Á· ‡È·‰Ï ·ÈÈÁ ÈÂ‡¯ È‡·ˆ ÔÂÎ˙" ÈÎ ÈÂ„Ï ËÙÂ˘‰ ÈÙÓ ·Â˘
¯˘ ' ‰¯ÈÓÚ 258/79 ı"‚· "ÁË˘· ˙ÈÓÈ„ ˙ÂÁ˙Ù˙‰Ó ‰‡ˆÂ˙Î ¯ˆÂÂÈ‰Ï ˙ÂÏÂÏÚ‰ ˙ÂÎÒ Ì‚

.(1979) 93 ,90 (1)„Ï „"Ù ,ÔÂÁËÈ·‰
110Gerhard von Glahn The Occupation of Enemy Territory: A Commentary on the :Â‡¯

.Law and Practice of Belligerent Occupation (1957) 227
111Jean S. Pictet Commentary, IV Geneva Convention Relative to the Protection of :Â‡¯

.Civilian Persons in Time of War (1952) 184
112Julius Stone Legal Controls of International Conflict: A Treatise on the Dynamics :Â‡¯

.of Disputes- and War-Law (2d ed. 1959) 726
113“It certainly could not be :Ernst Fraenkel ‡Ó‚Â„‰ Í¯„ ÏÚ ÚÈ·ˆÓ˘ ÈÙÎ .Id. at p. 729

said that the years 1920y22 were for Germany a period of peaceful development. On
the contrary, it was then that the German people first began to realize the full social and
economic devastation of the war.” Ernst Fraenkel Military Occupation and the Rule of

.Law, Occupation Government in the Rhineland 1918y1923 (1944) 111
114Hague Regulations Respecting the Laws and Customs of War on Land (1907)

:ÔÏ‰Ï) (19.8.07-· ˜„·) http://www.yale.edu/lawweb/avalon/lawofwar/hague04.htm
.(‰˘·È· ‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙

115Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War
:ÔÏ‰Ï) (19.8.07-· ˜„·) (1949) http://www.ohchr.org/english/law/civilianpersons.htm

.(‰ÓÁÏÓ ÈÓÈ· ÌÈÁ¯Ê‡ ˙‚‰ ¯·„· 1949 ˙˘Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡
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ÌÈÏÂ˜È˘Ï ÈÎ ,ÚÂ„È‰ ÏÚ ‰¯ÊÁ ‰Ê ‡‰È 116.far as military requirements permit...”
.ÔÈÂÊÓ ˙ÂÓÈÚ Ï˘ ·ˆÓ ÏÎ· ÚÈ¯ÎÓÂ ÈÂÈÁ „È˜Ù˙ Ô˙È ÌÈÈ‡·ˆ

˜Â¯È‰ Â˜‰ ‰ÂÂ˙Ó· .„

ÈÚˆÓ‡ ,ÈÓÊ „Úˆ ˙ÈÁ·· ÂÈ‰ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ÈÎ ,Ï‡¯˘È ‰˘È‚„‰ ¯ÂÙÒ ÔÈ‡ ÌÈÓÚÙ
˙ÂÈÏ·Á ˙ÂÏÂÚÙ Ï˘ ÔÚÂˆÈ· ÏÂÎÈÒÏ ıÓ‡Ó· ¯Â¯Ë‰ ˙ÂÚ¯ÂÙ ÈÙ· ÒÈ¯˙Î ÌÈÈÈ·
˙ÂÈË¯Ù ˙ÂÚ˜¯˜ Ï˘ Ô˙ÒÈÙ˙ ÈÂˆ „ÈÚ‰Ï ÂÏÎÂÈ ÍÎ ÏÚ 117.ÌÈÓÈÓ˙ ÌÈÁ¯Ê‡ „‚ ˙ÂÈÂÚ

118.Ï·‚ÂÓ ÔÓÊÏ Û˜Â˙· ÌÈ˙ÂÓ‰
˙Â·ÈÒÓ ¯˘‡ È‡Î¯‡ Â˜ Â˙Â‡Ï Í¯Ëˆ‰Ï ÔÈ‡ ,ÂÊ ˙È˙‚ÓÂ ˙È˙ÚÈÓ ‰¯ËÓ ÈÂÏÈÓ Ì˘Ï
ÚÈ¯ÎÓÎ Â˙Â‡¯ÏÂ 119,˜Â¯È Ú·ˆ· ‰ÙÓ ÏÚ ÂÎÏ‰Ó ˙‡ ˙È˙Â¯È¯˘ ÂÓÈÒ˘ Ô‰ ˙ÂÈËÈÏÂÙ
Â˜‰" 1967-ÌÂ¯Ë Â˜ ‰˘ÚÓÏ ÂÈ‰ ¯˘‡) ˜˘‰ ˙˙È·˘ Â˜ ‡Â‰ ˜Â¯È‰ Â˜‰ .‰˙‚˘‰ Ì˘Ï
ÌÈ¯ÙÎ ˜ÏÁÓ 120,1949 ˙˘Ó Ô„¯ÈÏ Ï‡¯˘È ÔÈ· ˙ÈÏÏÎ‰ ˜˘‰ ˙˙È·˘ ÌÎÒ‰Ó ("˜Â¯È‰
,ÌÏÂ‡ .˙¯Á‡ ˙È˙ÙÂ˜˙ ˙Â‡ÈˆÓ Ï˘ ‰ÈÎ¯ˆÏ ‰ÂÚ ‡ˆÓÂ 121,ÌÚˆÓ‡· ÌÈÓÏ˘ ÌÈÈ·¯Ú

116,‰˘·È· ‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Ï ‡Â·Ó‰
.114 ‰¯Ú‰ ÏÈÚÏ

117,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;1.8 ‰˜ÒÙ· ,106 ‰¯Ú‰ ÏÈÚÏ ,Ï‡¯˘È ˙Ï˘ÓÓ Ï˘ ·˙Î· ‰¯‰ˆ‰ Â‡¯
7957/04 ı"‚· ÔÈÈÚ· ÌÈ·È˘Ó‰ ÌÚËÓ ‰ÓÈÏ˘Ó ‰·Â‚˙ ;55 ,54 ,52 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ
ÌÈ·È˘Ó‰ ÌÚËÓ ‰ÓÈÏ˘Ó ‰·Â‚˙ :ÔÏ‰Ï) 18 ,16 ,7 ˙Â‡˜ÒÙ· ,Ï‡¯˘È ˙Ï˘ÓÓ ˘‡¯ ' ‰·Ú‡¯Ó
Israel Ministry of Foreign Affairs, supra note 77; Greer Fay ;(‰·Ú‡¯Ó ÔÈÈÚ·
Cashman “Shalom to Foreign Press: Fence is not a Wall” The Jerusalem Post (19.1.04)
http://www.jpost.com/servlet/Satellite?pagename=JPost/JPArticle/ShowFull&cid=1074
˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;(2.7.05-· ˜„·) 485518797&p=1008596981739
Karin Laub “Israel May End Construction of Barrier” ;41 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰
The Associated Press (25.11.04) http://www.comcast.net/data/news/html/2004/

.(19.8.07-· ˜„·) 11/25/36273.html
118ÌÈ·È˘Ó‰ ÌÚËÓ ‰ÓÈÏ˘Ó ‰·Â‚˙ ;55 ,54 ˙Â‡˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Ï˘ÓÏ Â‡¯

.77 ‰¯Ú‰ ÏÈÚÏ ,Ï"‰ˆ .16 ‰˜ÒÙ· ,Ì˘ ,‰·Ú‡¯Ó ÔÈÈÚ·
119Gil Sedan “Back- ;3.45 ‰˜ÒÙ· ,106 ‰¯Ú‰ ÏÈÚÏ ,Ï‡¯˘È ˙Ï˘ÓÓ Ï˘ ·˙Î· ‰¯‰ˆ‰ Â‡¯

grounder: Green Line Began as Cease-Fire Line, but now has Great Political Meaning”
Jewish Telegraphic Agency (18.6.02) http://www.jta.org/cgi-bin/iowa/news/article/

.(19.8.07-· ˜„·) 20020618GreenLinebeganas.html
120Hashemite Jordan Kingdom — Israel: General Armistice Agreement (1949) http://dom

ino.un.org/UNISPAL.NSF/561c6ee353d740fb8525607d00581829/f03d55e48f77ab698
˙ÈÏÏÎ‰ ˜˘‰ ˙˙È·˘ ÌÎÒ‰ :ÔÏ‰Ï) (19.8.07-· ˜„·) 525643b00608d34?OpenDocument

.(Ô„¯ÈÏ Ï‡¯˘È ÔÈ·
121¯˘‡ ÌÈÙÒÂ ÌÈ¯ÙÎ È˘Â ‰¯Ú È„‡Â ¯ÂÊÈ‡·˘ ‰ÚË¯· ¯ÙÎ‰ ,ÂÈ‰ ÔÂÈˆÏ ˙ÂÈÂ‡¯ ˙Â‡Ó‚Â„ ¯ÙÒÓ

.Sedan, supra note 119 :Â‡¯ .ÂÏ ˙ÈÓÂ¯„ ÌÈ‡ˆÓ
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˙Â„ÚÂÈÓ‰ ÌÈÏ·ÁÓ ˙Â¯È„Á Ï˘ Ô˙ÚÈÓÂ ÔÏÂÎÈÒ ÈÎ¯ˆÏ „·Ï· ÈÏÂ˘ ‰ÚÓ Â· ˘È ÈÎ ¯ÎÈ
.ÂÈÓÈ· ÌÈÏ‡¯˘È· ÚÂ‚ÙÏ

ÔÙÂ‡ ÌÂ˘· Ú‚ÂÙ ÂÈ‡ ‡Â‰ ÈÎ (2)II ÛÈÚÒ· ‰¯ÂÓ ÂÓˆÚ ˜˘‰ ˙˙È·˘ ÌÎÒ‰
ÌÂÏ˘ ÈÎ¯„· ÈÙÂÒ‰ ‰·Â˘ÈÈ ¯·„· Ô„¯È Â‡ Ï‡¯˘È Ï˘ ˙Â„ÓÚ·Â ˙ÂÚË· ,˙ÂÈÂÎÊ·
ÈÙÏ ,˙‡ÊÓ ‰¯˙È 122.„·Ï· ÌÈÈ‡·ˆ ÌÈÏÂ˜È˘ ÏÚ ÒÒÂ·Ó ‡Â‰ ÔÎ˘ ,ÔÈËÒÏÙ ˙Ï‡˘ Ï˘
ÚÂ‚ÙÏ ÍÎ· ‰È‰È˘ ÈÏ· ˜˘‰ ˙˙È·˘ Â˜ ÏÚ Ô„¯ÈÂ Ï‡¯˘È ˙ÂÓÈÎÒÓ (9)VI ÛÈÚÒ
ÏÂ·‚‰ ÈÂÂ˜ ˙ÚÈ·˜· Â‡ ÈÏ‡È¯ÂËÈ¯Ë‰ ÍÂÒÎÒ‰ Ï˘ È„È˙Ú‰ ·Â˘ÈÈ· ,ÌÈ„„ˆ‰ ˙ÂÚË·

123.ÌÈÈËÂÂÏ¯‰
Â· Â‡¯ ‡Ï ÌÏÂÚÓ˘ Û‡ ÏÚ ,˙ÂÈÈ˙˘ÏÙ ÌÈÈ„È· ˜Â¯È‰ Â˜‰ Ò ‡˘È Â· ‰ÊÁÓ‰
‰˙Â‡· ÌÈÚÈÓ‰ ˙‡ Û˘ÂÁ 124,˙ÂÈÓÂ‡Ï‰ Ì‰È˙ÂÙÈ‡˘ ˙‡ ÏÈ·‚ÓÎ Â‡ Ì˙Â‡ ·ÈÈÁÓÎ

125.Ï‡¯˘È ˙‡ ˜Â¯È‰ Â˜‰ Ï˘ È„„ˆ „Á ·ÂÈÁÏ ˙ÈÈ˙˘ÏÙ ‰ÚÈ·˙
ÌÈÈÂÁË· ÌÈÂÈ¯ËÈ¯˜ ˙ÈÁ·Â ,˙ÈÙ¯‚ÂÓ„Â ˙ÈÙ¯‚ÂÙÂË ,˙ÈÙ¯‚Â‡È‚ ‰ÈÁ·
ÔÈ‰ 127,Ú·˜ ÏÂ·‚ ˘Ó˘Ï ˘˜È· ‡Ï ÌÏÂÚÓ˘ Ô˘ÂÈÓ ÈËÈÏÂÙ ¯„Ò‰ ‡ÏÂ 126ÌÈÈÂÂ˘ÎÚ
ÏÈ·˜Ó· .˙ÈÂÚ ˙ÈÏ·Á ˙ÂÏÈÚÙ Ï˘ ˙˜ÙÒÓÂ ‰ÏÈÚÈ ‰ÚÈÓÏ ‰„ÈÁÈ‰ ˙Â¯˘Ù‡‰ ÔÎ Ì‡
ÌÈ¯È·Î ÌÈˆÓ‡Ó ÌÈ˘Ú ÈÎ ,ÏÈÚÏ ¯‡Â˙ÓÎ ¯ÂÎÊÏ ˘È ,ÏÂ˘ÎÓ‰ ˙ÈÈ· ÔÂÎ˙ ˙ÓÈ˘ÓÏ

128.ÂÈ˙Â·È˙ Í¯Â‡Ï ˙ÈÏ‡¯˘È‰Â ˙ÈÈ˙˘ÏÙ‰ ÌÂÈ‰ ˙¯‚˘Ï ‰Ú¯Ù‰‰ ÌÂˆÓˆÏ

122‰¯‰ˆ‰ ;119 ‰¯Ú‰ ÏÈÚÏ ,Ô„¯ÈÏ Ï‡¯˘È ÔÈ· ˙ÈÏÏÎ‰ ˜˘‰ ˙˙È·˘ ÌÎÒ‰Ï (2)II ÛÈÚÒ Â‡¯
.3.47 ‰˜ÒÙ· ,106 ‰¯Ú‰ ÏÈÚÏ ,Ï‡¯˘È ˙Ï˘ÓÓ Ï˘ ·˙Î·

123Ï˘ ·˙Î· ‰¯‰ˆ‰ ;Ô„¯ÈÏ Ï‡¯˘È ÔÈ· ˙ÈÏÏÎ‰ ˜˘‰ ˙˙È·˘ ÌÎÒ‰Ï (9)IV ÛÈÚÒ ,Ì˘ Â‡¯
.Ì˘ ,Ï‡¯˘È ˙Ï˘ÓÓ

124Letter dated 25 March 1999 from the Permanent Observer of Palestine to :Ï˘ÓÏ Â‡¯
the United Nations addressed to the Secretary-General, A/53/879, S/1999/334 (25.3.99)
Ï"ÎÊÓ Ï‡ ·˙ÎÓÏ ˙ÂÒÁÈ˙‰‰ Ì‚ Â‡¯ .(19.8.07-· ˜„·) http://www.jcpa.org/art/jid-apx.htm
Nasser al-Kidwa, in :(ÈÈ˙˘ÏÙ‰ ıÂÁ‰ ¯˘ ÔÎÓ ¯Á‡ÏÂ) ÈÈ˙˘ÏÙ‰ ÛÈ˜˘Ó‰ ˙‡Ó Ì"Â‡‰
“Palestinian Envoy Queries Israel’s Pre-1967 Borders” Future News: The Daily Report

.(26.3.99) http://www.future.com.lb/news/archive/1999/e2603.htm
125Written Statement submitted by Palestine (Request for an Advisory :· ‰Â˘Ó ÔÙÂ‡·

Opinion), Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, International Court of Justice, Jan. 30, 2004, http://www.icj-cij.org/docket/
ÏÂ·‚‰ ‡Â‰ ˜Â¯È‰ Â˜‰ ÈÎ Û˜Â˙· ÌÈÈÈ˙˘ÏÙ‰ ÂÚË (19.8.07-· ˜„·) files/131/1555.pdf

.(Id. at para. 185) Ì„Â˜‰
126Israel Ministry ;64 ,60 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ,Ï˘ÓÏ Â‡¯

of Foreign Affairs, supra note 75; Israel Ministry of Foreign Affairs Concept and
Guidelines: The Route http://securityfence.mfa.gov.il/mfm/web/main/document.asp?Su
bjectID=45876&MissionID=45187&LanguageID=0&StatusID=0&DocumentID=-1

.(19.8.07-· ˜„·)
127.3.48y3.47 ˙Â‡˜ÒÙ· ,106 ‰¯Ú‰ ÏÈÚÏ ,Ï‡¯˘È ˙Ï˘ÓÓ Ï˘ ·˙Î· ‰¯‰ˆ‰ Â‡¯
128Israel Ministry of ;68 ,63 ,62 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯

Foreign Affairs, supra note 75; Israel Ministry of Foreign Affairs, supra note 126;
.Israel Ministry of Foreign Affairs, supra note 78
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,¯Â¯Ë ˙ÂÏÂÚÙÏ Ô·¯Â˜ ‰˙ÈÈ‰ „ÈÓ˙Ó ÔÙÂ‡· ¯˘‡ ,‰Ë˜ ‡Ï ˙ÈÏ‡¯˘È ‰ÈÒÂÏÎÂ‡
ÌÈÓÎÒ‰ ÈÙÏ ÈÙÂÒ‰ Ì„ÓÚÓ˘ ,‰·È¯Ó‰ ÈÁË˘· ˜Â¯È‰ Â˜‰ Ï˘ È˘‰ Â¯·ÚÓ ‰ÈÁ

129.Ô˙ÓÂ ‡˘Ó· ÔÂ„ÈÏ „ÚÂ ÌÈÈ˙˘ÏÙ‰ ÌÚ ÌÈÈÓÂ‡ÏÈ·
Ô·ÂÓÎÂ ,ÌÈ„„ˆ‰ ÔÈ· Ô˙ÓÂ ‡˘Ó· ‰Ï‡ ÌÈÁË˘ Ï˘ Ì„ÓÚÓ ¯‰·ÂÈ˘ „Ú ,˙‡Ê ÌÚ
‰Ï˘ÓÓ ÏÎÎ ,Ï‡¯˘È ˙Ï˘ÓÓ ˙·ÈÂÁÓ ,‰Ï‡‰ ÌÈÁË˘‰ Ï˘ ÌÏ¯Â‚ ˙ÚÈ·˜ ¯Á‡Ï Û‡
˜ÙÒÏ Ï‡¯˘È Ï˘ ‰˙·ÂÁ 130.¯Â¯Ë‰ ˙ÓÈ‡ ÈÙÓ ‰ÈÁ¯Ê‡ ÏÎ ÏÚ Ô‚‰Ï ,˙¯Á‡ ˙˜Â˙Ó
‰‚‰ ˜ÙÒÏ ‰·ÂÁ‰ ˙‡ Ì‚ ˙ÏÏÂÎ ,‰ÈÁ¯Ê‡ ÏÎÏ ¯˙ÂÈ· ‰ÏÈÚÈ‰Â ˙È·¯ÈÓ‰ ‰‚‰‰ ˙‡
˙ÈÓ˘¯ ‰¯Î‰Ï Û‡ ‰˙ÎÊ ÂÊ ‰·ÂÁ 131.‰·È¯Ó ÈÁË˘· ˙·˘ÂÈÓ‰ ˙ÈÁ¯Ê‡ ‰ÈÒÂÏÎÂ‡ ÏÚ
ÏÏÂÎ‰ ÔÂÁËÈ·Ï ˙ÂÈ¯Á‡· ‡˘È˙ ... Ï‡¯˘È" Ì‰ÈÙÏ ,ÌÈÈ˙˘ÏÙ‰ ÌÚ ÂÏÒÂ‡ ÈÓÎÒ‰·
,Ì‰Ï˘ È¯Â·Èˆ‰ ¯„Ò‰Â ÌÈÙ‰ ÔÂÁËÈ· ˙ÁË·‰ Ì˘Ï ,ÌÈÏ‡¯˘È ÌÈ·Â˘ÈÂ ÌÈÏ‡¯˘È Ï˘

132".ÂÊ ˙ÂÈ¯Á‡ ÈÂÏÈÓ Ì˘Ï ÌÈˆÂÁ ÌÈ„Úˆ ËÂ˜Ï ˙ÂÁÂÎ‰ ÏÎ· ˜ÈÊÁ˙Â

ÈÏ‡ÂÈˆ·Â˜ ‡Ï ÔÈÂÊÓ ˙ÂÓÈÚ .‰

Ï‡¯˘È „‚Î ˙ÂÈÏ·Á ˙ÂÙ˜˙‰ 22,400 ÏÚÓ ÂÚˆÂ· ÔÂ¯Á‡‰ ¯Â˘Ú‰ ÍÏ‰Ó·
,ÌÈÏÈË ,˙ÂÓ‚¯Ó ,ÌÈ„·‡˙Ó ÌÈÏ·ÁÓ ˙ÂÚˆÓ‡· ˙ÂÚˆÂ·Ó‰ ,ÂÏ‡ ˙ÂÙ˜˙‰ 133.ÌÈÏ‡¯˘ÈÂ
ÂÓÎ ÔÈÒÂÏÎÂ‡ ÈÊÂÎÈ¯ ÏÚ ˙ÂË˜¯Â „ˆ ÈÚËÓ ,ÌÈ˘˜ÂÓ ,„È ÈÂÓÈ¯ ,ÌÈÚÏ˜Ó ,˙ÙÂ˙ ˙ÂÈÂÎÓ

129ÌÈÏ˘Â¯È ,˙ÂÈÂÏÁ˙‰ ÔÂ‚Î ˙ÂÈ‚ÂÒ ÈÎ ˘¯ÂÙÓ· Ú·˜ ,ÌÈÈËÒÏÙÏ Ï‡¯˘È ÔÈ·˘ ˙ÂÂ¯˜Ú‰ ˙¯‰ˆ‰·
Declaration of Principles on Interim :Â‡¯ .Ô˙ÓÂ ‡˘Ó Ï˘ Í¯„· ÂÚ¯ÎÂÈ ÔÂÁËÈ· È¯Â„ÈÒÂ
Self-Government Arrangements (1993), art. V http://www.israel.org/MFA/Peace+Pro
(19.8.07-· ˜„·) cess/Guide+to+the+Peace+Process/Declaration+of+Principles.htm

.(ÌÈÈËÒÏÙÏ Ï‡¯˘È ÔÈ· ˙ÂÂ¯˜Ú‰ ˙¯‰ˆ‰ :ÔÏ‰Ï)
130(˜¯· ‡È˘‰ È¯·„) (2002) 608 (4)Â „"Ù ,Ï"‰ˆ ˙ÂÁÂÎ „˜ÙÓ ' ÔÈÒÂ‚ 4219/02 ı"‚· Â‡¯

1836 (2)2002 ÏÚ-˜˙ ,Ï"‰ˆ ˙ÂÁÂÎ „˜ÙÓ ' Á‡„ÈÊ 4363/02 ı"‚· ;(ÔÈÒÂ‚ ÔÈÈÚ :ÔÏ‰Ï)
,528 (1)‡Ó „"Ù ,¯ÂÊÈ‡Ï È‡·ˆ‰ „˜ÙÓ‰ ' ÌÂÏÊ 72/86 ı"‚· ;(Á‡„ÈÊ ÔÈÈÚ :ÔÏ‰Ï) (2005)
ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Ì‚ Â‡¯ ;(ÌÂÏÊ ÔÈÈÚ :ÔÏ‰Ï) (˜¯· ËÙÂ˘‰ È¯·„) (1987) 532

.64 ,61 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰
131ÌÈÏ˘Â¯È ÊÂÁÓÏ ÏÓ˘Á‰ ˙¯·Á 256/72 ı"‚· ,Ì‚ Â‡¯ ;532 ,528 'Ú· ,Ì˘ ,ÌÂÏÊ ÔÈÈÚ Â‡¯

˙¯·Á ÔÈÈÚ :ÔÏ‰Ï) (ÈÂ„Ï ËÙÂ˘‰ È¯·„) (1973) 138 ,124 (1)ÊÎ „"Ù ,ÔÂÁË·‰ ¯˘ ' Ó"Ú·
.64 ,61 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;Ì˘ ,Á‡„ÈÊ ÔÈÈÚ ;(ÏÓ˘Á‰

132ÔÈ· ˙ÂÂ¯˜Ú‰ ˙¯‰ˆ‰Ï VIII ÛÈÚÒ Ì‚ Â‡¯ .48 ‰¯Ú‰ ÏÈÚÏ ,ÂÏÒÂ‡ ÈÓÎÒ‰Ï XII ÛÈÚÒ Â‡¯
.129 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÈËÒÏÙÏ Ï‡¯˘È

133.Israel Defense Forces, supra note 59 :Â‡¯
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Ê"Ò˘˙ Z Â ËÙ˘Ó ÈÊ‡Ó ÔÈÈË˘ÈÈÙ È¯‡·

Ì‰ÓÂ ÌÈÚ‚Ù 8740-Ó ¯˙ÂÈÏ 2000 ¯·ÓËÙÒ Ê‡Ó Â‡È·‰ ,È¯È ˙ÂÈ¯˜˙ ¯ÂÙÒÈ‡ Ì‚
134.ÈÏ‡¯˘È‰ „ˆ· ÌÈ‚Â¯‰ 1080

134.Id. .ÌÈÁ¯Ê‡ ‰È‰ ÌÈÚ‚Ù‰ Ï˘ ÚÈ¯ÎÓ‰ Ì·Â¯ .Israeli Defense Forces, supra note 60 :Â‡¯
Morris Greenspan :Â‡¯ .‰ÎÂ¯‡ ‰ÙÂ˜˙ Í˘ÓÈ‰Ï ‰ÏÂÎÈ ˙È‡·ˆ ‰ÒÈÙ˙ ÈÎ Greenspan ˘È‚„Ó
von Glahn, supra note :Ì‚ Â‡¯ .The Modern Law of Land Warfare (1959) 266 note 181
‰ÒÈÙ˙· ÔÂ˙‰ ÁË˘‰ È·˘Â˙ ÔÈ·Ï ˜ÈÊÁÓ‰ ÔÈ· ÌÈÒÁÈ‰ ˙Î¯ÚÓ ÍÎÏ È‡ .110, at p. 276
‰ÒÈÙ˙Ï ¯˘˜· ‰ÓÁÏÓ‰ ÈÈ„ ˙¯ËÓ .ÍÂ¯‡ ÔÓÊ ˜¯ÙÏ Í˘Ó˙‰Ï ‰ÈÂ˘Ú Ô·ÂÓÎ ‡È‰ Û‡ ˙È˙ÓÁÂÏ
˙‡ Ì‡Â˙‰ ˜ÊÁÂÓ‰ ÁË˘‰ È·˘Â˙ ÔÈ·Ï ˜ÈÊÁÓ‰ ÔÈ· modus vivendi ÁÈË·‰Ï ‰È‰ ÔÎÏ ˙È‡·ˆ
ËÂ˜Ï ‰˜ÈÊÁÓ‰ ˙Â˘¯‰ ˙‡ ÌÈ·ÈÈÁÓ ÔÎ Ì‡ ‰ÓÁÏÓ‰ ÈÈ„ .Greenspan, id. .‰ÓÁÏÓ‰ ·ˆÓ
ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ¯˘Ù‡‰ ˙„ÈÓ· ÁÈË·‰ÏÂ ÌÎ ÏÚ ¯ÈÊÁ‰Ï ˙Ó ÏÚ Â˙ÏÂÎÈ·˘ ÌÈÚˆÓ‡‰ ÏÎ·
,˜ÊÁÂÓ‰ ÁË˘‰ È·˘Â˙ ˙·ÂË ˙‡ ˙Ï˜Â˘ È‡„ÂÂ· ¯˘‡ ‰·ÂÁ ,˙˜ÊÁÂÓ‰ ‰È¯ÂËÈ¯Ë· ÌÈÈ¯Â·Èˆ‰
“[i]t would be difficult to :ÈÎ Ò¯Â‚ Greenspan ÔÎÏ .Id. .˜ÈÊÁÓ‰ ÁÎ‰ Ï˘ Â˙·ÂËÏ ÏÈ·˜Ó·
argue that this duty on the part of the occupant does not imply a corresponding duty
on the part of the general inhabitants to refrain from acts which would interfere with
public order and safety. To hold otherwise would be to claim that while the occupant
was under a duty to ensure public order, the population was free to keep the territory in
ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘‰ È·˘Â˙ Ï˘ ˙È„„‰ ‰·ÂÁ ˘¯Â„ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ,ÍÎÈÙÏ .a turmoil.” Id.
¯ÓÂÏÎ .ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ÁÈË·‰Ï Â˙·ÂÁÏÂ ˜ÈÊÁÓ‰ ÁÎ‰ Ï˘ Â˙ÂÎÓÒÏ ˙ÂÈˆÏ
ÂÊ ‡È‰ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ Ï˘ ‰˙ÂÎÓÒÏ ÌÈ˜ÊÁÂÓ‰ ÌÈ¯ÂÊÈ‡‰ È·˘Â˙Ó ˙˘¯„‰ ˙ÂÈˆ‰ ˙·ÂÁ
˙˜ÊÁÂÓ‰ ‰È¯ÂËÈ¯Ë‰ Ï˘ ‰˙Ï‰‰Â ‰¯„Ò ˙‡Â ˜ÈÊÁÓ‰ Ï˘ ÂÈ˙ÂÁÂÎ ÔÂÁËÈ· ˙‡ ÁÈË·˙ ¯˘‡
˙ÂÈˆ ˙·ÂÁ ˙Á˙ ÌÈÈÂˆÓ ˜ÊÁÂÓ‰ ÁË˘‰ È·˘Â˙ ,Greenspan ¯ÈÚÓ ,‰˘ÚÓÏ .‰˙Â‡ Í¯„·
Û‡Â ,˙Ó„Â˜‰ ˙ÈÓÈËÈ‚Ï‰ ‰Ï˘ÓÓ‰ ÈÙÏÎ Ì‰Ï˘ ˙ÂÈˆ‰ ˙·ÂÁÏ ÌˆÚ· ‰‰Ê‰ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓÏ
˜ÊÁÂÓ‰ ÁË˘· ÌÈÁ¯Ê‡‰ .Id. at p. 264 .ÂÊ ˙ÂÈˆ ˙ÂÙÎÏ ÂÏÈÙ‡ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ˙È‡˘¯
ÏÎÓÂ ˙ÂÈÈÂÚ‰ È˘ÚÓ· ˜ÏÁ ˙Á˜ÏÓ ÚÓÈ‰Ï ,¯˘Ù‡‰ ÏÎÎ ÌÈÂÂÏ˘ ÌÈÈÁ· ÍÈ˘Ó‰Ï ÌÈ˘¯„
˙Â˘¯‰ È„È˜Ù ˙Â‡¯Â‰Ï ˙Â˜ÂÂ„· ˙ÈÈˆÏ ÏÏÎÎÂ ,Ô‰È˙ÂÏÈÚÙ·Â ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ˙ÂÒÈÈ‚· ‰ÚÈ‚Ù
Id. at p. 265; U.S. Department of the Army The Law of Land Warfare :Â‡¯ .‰˜ÈÊÁÓ‰
‰„˘‰ ÍÈ¯„Ó :ÔÏ‰Ï) (Field Manual No. FM27-10, perm. ed., rev. vol. 1976) para. 432
,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ì‚ Â‡¯ ;(‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰
‰ÎÂÊ ‡Ï ‰ÓÈÁÏ‰ ÈÈ„Ï ÛÂÙÎ‰ „Á‡ ÁÎ ˜¯ Â· ÌÈ¯·„ „ˆÓ .11.15.1 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ
Ì‰· ÌÈÂÓË‰ ˙ÂÂ¯˙È‰Ó ‰‰ Í‡ ‰Ï‡ ÌÈÈ„Ï ÛÂÙÎ ÂÈ‡ È˘‰ „ˆ‰ „ÂÚ· Ì‰Ó ˙Â‰Ï ÏÏÎ
Hersch Lauterpacht “The Limits of the Operation of :Â‡¯ .¯˘È‰ ÏÎ˘‰ ÏÚ Ï·˜˙Ó ÂÈ‡
ÍÎÏ-È‡ .the Law of War” 30 British Yearbook of International Law (1953) 206, 212
“the customary rights ... to prohibit anything tending to promote or :‰˜ÈÊÁÓ‰ ‰ÓˆÚÓÏ
stimulate a spirit of resistance or of hostility on the part of the inhabitants against the
ÌÈ¯ÂÊÈ‡‰ È·˘Â˙Â ‰È‰ .von Glahn, supra note 110, at p. 141 :Â‡¯ .new authorities...”
ÈÏ·Ó È˜ÂÁ ÌÁÂÏ „ˆ ·˘ÁÈ‰Ï Ì‰ ÂÏÎÂÈ ‡Ï ‰ÓÈÁÏ· ˜ÏÁ ÌÈÏËÂ ˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÌÈÂ˙‰
¯·„· 1949 ˙˘Ó È˘ÈÏ˘‰ ‰·'‚ ˙Ó‡Ï 4 ÛÈÚÒ·˘ ÌÈÈ„ÂÒÈ‰Â ÌÈ„ÁÂÈÓ‰ ÌÈ‡˙‰ ¯Á‡ ‡ÏÓÏ
ÌÈÈ˜ÂÁ ÌÈÓÁÂÏÎ ˙Â‚¯Â‡Ó ˙Â„‚˙‰ ˙ÂÚÂ˙ È¯·Á Â¯ÎÂÈ ‰Ê ÛÈÚÒ ÈÙÏ .‰ÓÁÏÓ ÈÈÂ·˘Ï ÒÁÈ‰
ÌÈ¯·ËˆÓ‰ ÌÈ‡˙‰ ˙Ú·¯‡ Ì‰· Â‡ÏÓ˙˘ „·Ï·Â ˙ÂÓÈÚÏ ÌÈ„„ˆ‰Ó „Á‡Ï ÌÈÎÈÈ˙˘Ó Ì‰ Ì‡
ÔÈÁ·‰Ï ¯˘Ù‡˘ ÚÂ·˜ ‰Á·‡ ÏÓÒ Ì‰Ï ˘È˘ ,ÂÈ„Â˜ÙÏ È‡¯Á‡‰ Ì„‡ Ì‰ÈÏÚ „˜ÙÓ˘ :ÔÏ‰Ï˘
‰ÓÁÏÓ‰ ÈÈ„Ï Ì‡˙‰· Ì‰È˙ÂÏÂÚÙ ÌÈÚˆ·Ó Ì‰˘ ÔÎÂ ÈÂÏ‚· ˜˘ ÌÈ‡˘Â Ì‰˘ ,˜ÂÁ¯ÓÓ Â·
Geneva Convention (III) relative to the Treatment of Prisoners of War, :Â‡¯ .‰È‚‰ÓÂ
;(19.8.07-· ˜„·) art. 4(A) (1949) http://www.unhchr.ch/html/menu3/b/91.htm
ÌÈ‡˙ ˙Ú·¯‡ ¯Á‡ ˜ÊÁÂÓ‰ ¯ÂÊÈ‡‰ È·˘Â˙ Â‡ÏÓÈ ‡Ï Ì‡· .Greenspan, id. at p. 266
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˜¯· Ô¯‰‡ Ê‡„ ‡È˘‰ ¯È‰·‰ 135,Ï"‰ˆ ˙ÂÁÂÎ „˜ÙÓ ' È¯Â'‚Ú 7015/02 ı"‚··
˙‡Â ÈÈËÒÏÙ‰ ¯Â¯Ë· ‰˙ÓÁÏÓ· Ï‡¯˘È ˙È„Ó ÈÙ· ÌÈ„ÓÂÚ‰ ÌÈÈ˘˜‰ ˙ÂÈ„ÂÁÈ ˙‡

:‰ÈÈÙ‡Ï ÌÈÈ˘˜‰

‰ÊÚ Ï·ÁÂ ÔÂ¯ÓÂ˘‰Â ‰„Â‰È È¯ÂÊ‡· ˙Ï‰˙Ó 2000 ¯·ÓËÙÒ ˘„ÂÁ ÛÂÒ Ê‡Ó"
‰˘˜Â ‰˘„Á ˙Â‡ÈˆÓ...ÔÈÂÊÓ ÍÂÒÎÒ Â‰Ê .˙È˙¯Ë˘Ó ˙ÂÏÈÚÙ ÂÊ ÔÈ‡ .‰˘˜ ‰ÓÈÁÏ

136".‰ÈÁ¯Ê‡ ÔÂÁËÈ·Â ‰ÂÁËÈ· ÏÚ ˙ÓÁÏ‰ ,Ï‡¯˘È ˙È„Ó ÈÙ· ˙·ˆÈ

¯ÂÊÈ‡·" ÈÎ ˘‚„Â‰ 137,Ï"‰ˆ ˙ÂÁÂÎ „˜ÙÓ ' Ô‡ÚÎ 2461/01 ı"‚·· ˙Ó„Â˜ ‰ËÏÁ‰·
˙ÂËÏÁ‰‰ ˙Á‡· 138."˘ÓÓ Ï˘ ‰ÓÈÁÏ ÈÚÂ¯È‡ ÌÈ˘Á¯˙Ó ‰ÊÚ Ï·Á·Â ÔÂ¯ÓÂ˘Â ‰„Â‰È
„˜ÙÓ ' ÌÈ‰‡¯·‡ 8172/02 ı"‚· ,ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ˙ÈÈ· ÌÚ ˙Â¯È˘È ˙Â˙ÓÚ˙Ó‰
¯·Â„ Ì˘ ,‰·È¯Ó‰ ÈÁË˘·˘ È„ÂÁÈÈ‰ ·ˆÓ‰ ¯ÎÊÂ‰ 139,˙È·¯ÚÓ‰ ‰„‚· Ï"‰ˆ ˙ÂÁÂÎ
¯·ÓËÙÒ· ¯˘Ú „Á‡‰ È¯Á‡Ï ÍÂÓÒ·Â ‰ÓÂ„ ÔÙÂ‡· 140."¯ÂÊÈ‡‰ ÔÂ˙ Â· ‰ÓÈÁÏ‰ ·ˆÓ"-·
˙Âˆ¯‡ ‡È˘ Ì˙Á ,˙È‡˜È¯Ó‡‰ ‰ÓÂ‡‰ È¯Ú˘· ÌÈ„·‡˙Ó‰ ¯Â¯Ë ‡· Â· ÌÂÈ‰ ,2001
Ì˙ÓˆÂÚÂ Ì˙„ÈÓ ,ÌÙ˜È‰ ÈÎ ,‰ÏÂÚ ‰ÓÓ ¯˘‡ ˙È‡·ˆ ‰„Â˜Ù ÏÚ ,˘Â· '‚¯Â'‚ ,˙È¯·‰

:"ÔÈÂÊÓ ˙ÂÓÈÚ" Ï˘ ·ˆÓ ÌÈ¯ˆÂÈ ÂÏÏ‰ ÌÈ‡¯Â‰ ÌÈÚÂ¯È‡‰ Ï˘

“International terrorists, including members of al Qaida, have carried

Id. at .‰˜ÈÊÁÓ‰ ˙Â˘¯‰ „‚Î ‰·È‡ ˙ÂÏÂÚÙ· ˜ÏÁ ÏÂËÈÏ ÂÏÎÂÈ ‡Ï ,ÂÏ‡ ÌÈÈÂÈÁÂ ÌÈÈÁ¯Î‰
¯Á‡ ÌÈ‡ÏÓÓ ÌÈ‡ Ì˙ÓÊÂÈ· ÌÈÏÚÂÙ‰ ÌÈÊÈË¯Ù Â‡ ÌÈÈÈÂÊÓ ˙ÂÁÂÎ ,Ì‡˙‰· .265, note 181
“that an armed force should be under a command responsible to a party :È‡˙‰Â ‰˘È¯„‰
ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ .to the conflict for the conduct of its subordinates”
“[a]ny force, group, or unit which in the :ÍÎÓ ‰¯˙È Û‡ .4.3.3 ‰˜ÒÙ· ,Ì˘ ,2004 ˙˘Ó
course of its operations systematically fails to [comply with the law of armed conflict]
runs the risk of being regarded as not being subject to an effective disciplinary system
and therefore not being a legally recognizable armed force under international law.
‰˜ÒÙ· ,Ì˘ .The members of such a force would not be entitled to combatant status”
ÌÈ‡ÏÓÓ ÌÈ‡ ¯Â¯Ë ˙ÂÏÂÚÙ ÚÂˆÈ·· ˜ÏÁ ÌÈÏËÂ˘ ÌÈ˜ÊÁÂÓ‰ ÌÈ¯ÂÊÈ‡‰ È·˘Â˙ Ô·ÂÓÎÂ .4.3.4
˙¯Ù‰˘ ,Ô‡ÎÓ .‰È‚‰ÓÂ ‰ÓÁÏÓ‰ ÈÈ„Ï Ì‡˙‰· Ì‰È˙ÂÏÂÚÙ ÚÂˆÈ· Ï˘ È‡˙‰Â ‰˘È¯„‰ ¯Á‡
.˜ÈÊÁÓ‰ ÁÎ‰ ˙ÈÁ·Ó ÔÈ˘ÂÚ ˙¯· ‰È‰ ˜ÊÁÂÓ‰ ÁË˘‰ È·˘Â˙ È„È ÏÚ Ï"‰ ˙ÂÈÂ·ÈÈÁ˙‰‰
,Ì˘ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ì‚ ÍÎ .Greenspan, id. at p. 265 :Â‡¯
,‰ÈÈ˘‰ ÌÏÂÚ‰ ˙ÓÁÏÓ ¯Á‡Ï ËÙ˘Ó È˙·· ÂÂ„˘ ÌÈ¯˜Ó ¯ÙÒÓ ÂÈ‰ ,˙‡Ê ÌÚ .11.14 ‰˜ÒÙ·
ÚÓÈ‰Ï ˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ· ‡ˆÓ‰ ÁË˘ È·˘Â˙ ÏÚ ‰·ÂÁ ‰ÏÁ ‡Ï ÈÎ ˜ÒÙ Ì‰·
Greenspan, id. at p. 265 :Â‡¯ .ÂÓˆÚ ˜ÈÊÁÓ‰ Â‡ ˜ÈÊÁÓ‰ ˙ÂÁÂÎ ÈÈÙÏÎ ˙ÈÙ˜Â˙ ˙Â‚‰˙‰Ó

.note 181
135.(È¯Â'‚Ú ÔÈÈÚ :ÔÏ‰Ï) (2002) 352 (6)Â „"Ù
136.358 'Ú· ,Ì˘
137.(2001) 1600 (1)2001 ÏÚ-˜˙
138.Ì˘ ,Ì˘
139.77 ‰¯Ú‰ ÏÈÚÏ
140.Ì˘ ,Ì˘
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out attacks on United States diplomatic and military personnel and
facilities abroad and on citizens and property within the United States
on a scale that has created a state of armed conflict that requires the
use of the United States Armed Forces.”141

‰È˙ÂÂˆ˜ ÏÎ ÏÚ Ï·˙ ‰ÎÙ‰ ,È˙¯ÂÒÓ‰ ·¯˜‰ ‰„˘ ˘ËÈ ‰· ‰¯Â¯·Â ‰˘Â ˙Â‡ÈˆÓÓ
ÈÎ ,˘Â· '‚¯Â'‚ ,˙È¯·‰ ˙Âˆ¯‡ ‡È˘ ¯È‰ˆ‰ ,˙‡Ê ¯Â‡Ï .¯Â¯Ë‰ ˙ÚÙÂ˙· ‰ÓÈÁÏ ˙¯ÈÊ
ÏÎ· Ï‰˙˙Â ,¯·Ú‰ ÔÓ ÛÂÁ‰ È˘‡¯Â ·¯˜‰ ˙Â„˘Ó ¯˙ÂÈ ‰·Á¯ ‰È‰˙ ¯Â¯Ë· ‰ÓÁÏÓ‰

142.ÌÓÓÊ ˙‡ ÌÈÎ˙Ó Â‡ ÌÈÁ¯Â· ,ÌÈ‡·Á˙Ó ÌÈËÒÈ¯Â¯Ë Â· ÌÂ˜Ó
ÈÁË˘Ó ˙Â‡ˆÂÈ‰ ‰ÈÁ¯Ê‡Â Ï‡¯˘È „‚Î ˙ÂÈÈ˙˘ÏÙ‰ ˙ÂÈÏ·Á‰ ˙ÂÙ˜˙‰‰ Ô˙Â‡ È¯‰
˙È‡˜È¯Ó‡‰ ‰ÈÂ‰· 2001 ¯·ÓËÙÒ· 11-‰ ˙Â‡¯ÂÏ Ô˙ÓˆÂÚ·Â ÔÙ˜È‰· ˙ÂÏÂ˜˘ ‰·È¯Ó‰
Ï˘ Ì˙ÏÚÙ‰ ˙‡ ·ÈÈÁ ¯˘‡ ÔÈÂÊÓ ˙ÂÓÈÚ Ï˘ ·ˆÓ Â¯ˆÈ ˘Â· ‡È˘‰ ÈÈ¯·„Ó ¯ÂÎÊÎ˘
Ï‡¯˘È ‰˙Ó˘ ˙Â·¯˜‰ ¯ÙÒÓ ¯Â‡Ï ,˜ÂÈ„‰ ÔÚÓÏÂ 143.·"‰¯‡ Ï˘ ÌÈÈÂÊÓ‰ ˙ÂÁÂÎ‰
,‰˙ÈÈÒÂÏÎÂ‡ Û˜È‰Ï ÒÁÈ·Â ÔÂ¯Á‡‰ ¯Â˘Ú‰ ÍÏ‰Ó· ¯Â¯Ë‰ ˙ÂÏÂÚÙÓ ‰‡ˆÂ˙Î ‰Î „Ú
11-‰ ÔÂÒ‡ È˜Ê Ï˘ ÌÈÓÚÙ 104-ÎÏ 2000 ˙˘ Ê‡Ó ÏÂ˜˘ ˜Ê‰ Û˜È‰ ÈÎ ¯ÓÂÏ Ô˙È

.2001 ¯·ÓËÙÒ·
ËÏÁ‰· ÔÂ¯Á‡‰ ¯Â˘Ú‰ ÍÏ‰Ó· ¯˜ÈÚ· ,ÌÈÚÂ¯È‡‰ ˙ÂÈ·ÈÒËÈ‡Â Û˜È‰ ,˙Â¯È„˙
¯·ÒÂ‰˘ ÈÙÎÂ ,˜¯· ‡È˘‰ ÔÈÈˆ˘ ÈÙÎ ˙‡Ê 144,ÔÈÂÊÓ ˙ÂÓÈÚÎ ·ˆÓ‰ Ï˘ Â‚ÂÂÈÒ ÌÈ˜È„ˆÓ
‰ÓÁÏÓ ¯„‚Â˙ ,ÏÏÎÎ ,˙‡Ê ÌÚ .ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È·· ÌÈ¯Á‡ ÌÈËÙÂ˘ Ï˘ Ì‰È˜ÒÙ·
˙Â˘Á¯˙‰· ÌÈÈ˜˙Ó ÂÈ‡ ¯˘‡ È‡˙ 145,¯˙ÂÈ Â‡ ˙ÂÈ„Ó È˙˘ Ï˘ ‡·ˆ ˙ÂÁÂÎ ÔÈ· ˙ÂÓÈÚÎ
ÔÈ· ¯¯Â˘‰ ÈËÙ˘Ó‰ ·ˆÓ‰ ˙‡ ‚ÂÂÒÏ ÔÂÎ ‡‰ÈÂ ÔÎ˙ÈÈ ÌÓÂ‡ 146.˙ÈÈ˙˘ÏÙ-˙ÈÏ‡¯˘È‰

141President Issues Military Order, Detention, Treatment, and Trial of Certain :Â‡¯
Non-Citizens in the War Against Terrorism (13.11.01) http://www.whitehouse.gov/
Cf. Jennifer Elsea ;(19.8.07-· ˜„·) news/releases/2001/11/20011113-27.html
“Terrorism and the Law of War: Trying Terrorists as War Criminals before Military
Commissions” CRS Report for Congress (Updated 11.12.01) CRS-14 http://www.fpc.

.(19.8.07-· ˜„·) state.gov/documents/organization/7951.pdf
142Radio Address of the President to the Nation (29.9.01) http://www.whitehouse. :Â‡¯

.(19.8.07-· ˜„·) gov/news/releases/2001/09/20010929.html
143.supra note 141 :Â‡¯
144Tracy Wilkinson “Israeli Activists Urge Army to Probe Civilian Slayings” :Ï˘ÓÏ Â‡¯

-· ˜„·) L.A. Times (31.12.01) http://www.ccmep.org/hotnews2/123101latimes.htm
ÈÎ ¯È·Ò‰ ,˙È‡·ˆ‰ ˙ÂËÈÏ˜¯Ù· ÈÓÂ‡ÏÈ·‰ ÔÈ„‰ ÛÚ ˘‡¯ Ê‡„ ,¯ÊÈÈ¯ Ï‡È„ Ó"Ï‡ .(19.8.07
,·¯‰ ˙Â·¯Â˜‰ ¯ÙÒÓÂ ˙Â˘˙Î˙‰‰ Ï˘ ‰Ù˜È‰ Ì‰ÈÈ· ,ÈÈËÒÏÙ-ÈÏ‡¯˘È‰ ˙ÂÓÈÚ‰ Ï˘ ÂÈ„ÓÈÓ

.Id. .‰ÓÁÏÓÎ Â˙Â‡ ÌÈÈÈÙ‡Ó˘ Ì‰
145L. Oppenheim II International Law: A Treatise: Disputes, War and Neutrality :Ï˘ÓÏ Â‡¯

.(H. Lauterpacht ed., 7th ed., 1952) 202
146:Â‡¯ .ÈÓ˘¯ ‰ÓÁÏÓ ·ˆÓ ÂÈ‡ ÈÎË ÔÙÂ‡· ÈÈ˙˘ÏÙ-ÈÏ‡¯˘È‰ ˙ÂÓÈÚ‰ ÈÎ ¯ÊÈÈ¯ ‰¯ÂÓ ÍÎ ÏÚ

.Wilkinson, supra note 144
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ÂÂÈÚÂ 147."‰ÓÁÏÓÓ ˙ÂÁÙ ÔÈÂÊÓ ˙ÂÓÈÚ"Î Í‡ "ÔÈÂÊÓ ˙ÂÓÈÚ"Î ÌÈÈ˙˘ÏÙ‰ ÔÈ·Ï Ï‡¯˘È
International Criminal Tribunal for the Former Yugoslavia-‰ Ï˘ ‰ÚÈ·˜·

:ÂÏ‡ ÌÈÏÈÓ Â¯ÓÂ‡·

“[A]n armed conflict exists whenever there is a resort to armed force
between States or protracted armed violence between governmental
authorities and organized armed groups ....”148

:ÔÎ‡ ‰È‰ Ï‡¯˘È ÍÎÈÙÏ˘ ,ÂÊ ‰„ÓÚ ˜ÊÁÓ ˜¯

“engaged in an armed conflict short of war. This is not a civilian
disturbance or a demonstration or a riot. It is characterized by live-fire
attacks on a significant scale .... [T]he attacks are carried out by a
well-armed and organized militia ....”149

ÒÁÈ· ‰È‰ “state of armed conflict”-Î ·ˆÓ Ï˘ Â‚ÂÂÈÒÓ ˙È¯˜ÈÚ‰ ‰ÎÏ˘‰‰
Û‡ ÏÚ ˙‡Ê 150.‰ÓÁÏÓ‰ ÈÈ„Î ÌÈ¯ÎÂÓ‰ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÏÏÎ Ï˘ Ì˙ÏÂÁ˙Ï
Û¯Á 151.‰˙ÓˆÂÚÂ ‰Ù˜È‰ ‡ÂÏÓ· ‰ÓÁÏÓ ‰ÂÂ‰Ó ÈÓÂ‡ÏÈ·‰ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÔÈ‡˘
Ruth ‰¯È‰·Ó ,‰˘ÚÓÏ ÈÂˆÓ‰ ÔÈ·Ï ‰ÓÁÏÓÏ ˙ÈÏÂÏÈÓ‰ ‰¯„‚‰‰ ÔÈ·˘ ÈÏÂÏÈÓ‰ ÈÂ˘‰

:Wedgwood

“one may need to place antiterrorist actions within the international
legal paradigm of war, rather than unbroken peace, with a right of

147Â·ÁÂ¯ ,Â„ÓÈÓ ÈÙÏ ÍÎ ,“armed conflict short of war” :Î ÈÈ˙˘ÏÙ‰ ¯Â¯Ë‰ ˙‡ ¯È„‚Ó ¯ÊÈÈ¯
“armed conflict short of war” :Î ‰ÓÈÏ‡‰ ˙Â‡ÈˆÓ‰ Ï˘ ‰ÓÂ„ ¯Â‡È˙ .Id. .˙ÂÓÈÚ‰ Ï˘ ÂÙ˜È‰Â
Sharm El-Sheikh Fact-Finding Committee Report :Ï˘ÓÏ Â‡¯ .ÌÈ¯Á‡ ˙Â¯Â˜Ó· Ì‚ ‡ˆÓ
Á"Â„ :ÔÏ‰Ï) (19.8.07-· ˜„·) (30.4.01) http://www.state.gov/p/nea/rls/rpt/3060.htm
ÌÈÒÁÈ· ÁÂÎ· ÏÏÂÎ ˘ÂÓÈ˘ ‡È‰ ‰ÓÁÏÓ ,ÔÈÈË˘È„ Ì¯ÂÈ ¯È‡Ó˘ ÈÙÎÂ ,ÌÈÂÒÓ Ô·ÂÓ· .(Ï˘ËÈÓ
“short :Î ·˘ÁÈ‰Ï ÂÏÎÂÈ Û˜È‰ È·Á¯Â ÌÈ¯ÊÂÁ ˙ÂÚ¯Â‡Ó ,˙‡Ê ÌÚ Í‡ .¯˙ÂÈ Â‡ ˙ÂÈ„Ó È˙˘ ÔÈ·
Yoram Dinstein “The International Law of Inter-State Wars and Human :Â‡¯ .of war”

.Rights” 7 Israel Year Book on Human Rights (1977) 140, 142
148Prosecutor v. Tadic, Case No. IT-94-1-I, Decision on Defence Motion for Interlocutory

Appeal on Jurisdiction (2.10.95) para. 70 http://www.un.org/icty/tadic/appeal/decision-
ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ ;(Tadic ÔÈÈÚ :ÔÏ‰Ï) (19.8.07-· ˜„·) e/51002.htm

.15.3.1 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó
149.147 ‰¯Ú‰ ÏÈÚÏ ,Ï˘ËÈÓ Á"Â„· ËËÂˆ
150ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ .148 ‰¯Ú‰ ÏÈÚÏ ,Tadic ÔÈÈÚ Â‡¯

.15.3.1 ‰˜ÒÙ· ,67 ‰¯Ú‰
151Yoram Dinstein The Conduct of Hostilities under the Law of International Armed :Â‡¯

.Conflict (2004) 14
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ongoing offensive action against an adversary’s paramilitary operations
and network.”152

È„Î Ì‰· ÔÈ‡ ÌÈÈ˙È„Ó ‡Ï ÌÈÓ¯Â‚ È„È ÏÚ ˙ÂÚˆÂ·Ó‰ ˙ÂÙ˜˙‰ ,È˘ÚÓ‰ ¯Â˘ÈÓ·
Ë·Ó ˙„Â˜Ó ˙ÂÏÂÚ‰ ˙ÂÏ‡˘‰ Û‡ ÏÚ ,ÈÏÏÎ ÔÙÂ‡· ‰ÓÁÏÓ‰ ÈÈ„ ÌÂ˘ÈÈ ÏÈ˘Î‰Ï
ÌÈÈÈÚÏ ÈËÙ˘Ó‰ ıÚÂÈ‰ Ô‚Ò ,Charles Allen ¯·ÂÒ ,ÍÎÏ Ì‡˙‰· 153.˙ÈË¯Â‡È˙
ÌÈËÒÈ¯Â¯Ë‰˘ ‰„·ÂÚ‰ ˙Â¯ÓÏ ÈÎ ,ÂÓÊ· ˙È‡˜È¯Ó‡‰ ‰‚‰‰ ˙˜ÏÁÓ· ÌÈÈÓÂ‡ÏÈ·
ÌÈÏÁ ËÏÁ‰· ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ Ï˘ „ÂÒÈ‰ ˙ÂÂ¯˜Ú ,ÈÏÂÈˆ·Â˜ È˙Ï· ·ÈÂ‡ ÌÈÂÂ‰Ó

:¯Â¯Ë· ˙ÈÓÏÂÚ‰ ‰ÓÈÁÏÏ Ú‚Â‰ ÏÎ·

“[T]he fundamental principles of the law of armed conflict have proven
themselves to be applicable to this conflict .... With regard to the global
war on terrorism, wherever it may reach, the law of armed conflict
certainly does apply...”154

“the body of international customary :ÈÎ ,Antonio Cassese ÛÈÒÂÓ ,ÍÎ ·˜Ú
and treaty rules relating to international armed conflicts, in particular to
˙ÂÏÂÚÙ ˙ÂÚ Â˙ÏÂÁ˙Ï˘ ÔÈ„‰ ÔÎ‡ ‡Â‰ occupatio bellica of foreign territory”
·¯˜‰ ‰„˘· ÌÈÏÁ‰ ÌÈÏÏÎ Ì˙Â‡ ÍÎÏ È‡ 155.ÌÈÈ˙˘ÏÙ‰ ÌÈÏ·ÁÓÏ Ï‡¯˘È ÔÈ· ‰·È‡‰

156.¯Â¯Ë· ‰ÓÁÏÓ· Ì‚ ÌÂ˘ÈÈÏ ÌÈÈÂ‡¯ È˙¯ÂÒÓ‰
,ÔÈÂÊÓ ÈÓÂ‡ÏÈ· ˙ÂÓÈÚÎ ÌÈÈ˙˘ÏÙÏ Ï‡¯˘È ÔÈ· ÈÁÎÂ‰ ˙ÂÓÈÚ‰ Ï˘ ÂÂÈÙÈ‡ Û¯Á
ÌÈÏÈÁÓ‰ ÌÈ„„ˆ ‰Ê ˙ÂÓÈÚ· ÌÈÓÁÏ ÔÈ‡ ÔÎ˘ .ÂÚ·ËÏ ÌÈÈ„ÂÁÈ ÌÈÈÈÙ‡Ó· ‡Â‰ Ï„·
˙ÂÁÂÎ ÔÈ· ˙ÂÓÈÚ Â‰Ê .Ì˙Â‚‰˙‰ ˙‡ ÌÈ¯È„ÒÓ‰ ÌÈÏÏÎ‰ ˙Î¯ÚÓ ˙‡ ‰ÓÂ„ ÔÙÂ‡·

152Ruth Wedgwood “Responding to Terrorism: The Strikes Against bin Laden” 24 Yale J.
.Int’l L. (1999) 559, 575

153.Cf. Elsea, supra note 141, at CRS-13
154Anthony Dworkin “Law and the Campaign Against Terror: The Case from the :Â‡¯

Pentagon” Global Policy Forum (16.12.02) http://www.globalpolicy.org/intljustice/gene
.(19.8.07-· ˜„·) ral/2002/1216terror.htm

155Antonio Cassese Expert Opinion on Whether Israel’s Targeted Killings of :Â‡¯
Palestinian Terrorists is Consonant with International Humanitarian Law (2003) http://
Â‡¯ ;(19.8.07-· ˜„·) www.stoptorture.org.il/eng/images/uploaded/publications/64.pdf
Kenneth Watkin “Controlling the Use of Force: A Role for Human Rights Norms :Ì‚
˙Ú„‰ ˙ÂÂÁ ÔÈÈÚ ;in Contemporary Armed Conflict” 98 Am. J. Int’l L. (2004) 1, 28
,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;101 ,89 ,78 ˙Â‡˜ÒÙ· ,39 ‰¯Ú‰ ÏÈÚÏ ,˙ˆÚÈÈÓ‰

.477 ‰˜ÒÙ
156Adam Roberts “Counter-terrorism, Armed Force and the Laws of War” :Ï˘ÓÏ Â‡¯

Social Science Research Council :¯˙‡· ‡ÂˆÓ Ô˙È ¯Ó‡Ó‰ ˙‡ .44(1) Survival (2002) 7
-· ˜„·) After Sept. 11, http://www.ssrc.org/sept11/essays/roberts_text_only.htm

.(19.8.07
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¯˘‡ ‰Ï·Á ÈÂ‚¯‡ ÔÈ·Ï ‰ÓÁÏÓ‰ ÈÈ„ÏÂ ËÙ˘Ó‰ ÈÏÏÎÏ ‰˙ÓÈÁÏ· ‰˜ÂÊ‡‰ ‰È„Ó
˙ÂÏÂÚÙ ÚÂˆÈ·· .‰ÓÁÏÓ‰ ˙ÂÏ‰˙‰Ï ÌÈÚ‚Â‰ ÌÈÏÏÎ‰ ˙·ÈÏ ˙‡ ÌÈÒÓÂ¯ ‰Ó¯ „È·
ÈÈ„ ÏÎ· ¯˙ÂÈ· ˘„Â˜Ó‰ ÔÂ¯˜Ú‰ ˙‡ ÌÈÏ·ÁÓ‰ ÈÂ‚¯‡ ÌÈÏÏÁÓ Ì‰Ï˘ ‰ÓÈÁÏ‰
„ˆÓ ‰Ê ÏÏÎ ˙¯Ù‰ .(principle of distinction) ‰Á·‰‰ ÔÂ¯˜Ú ‡Â‰ ,‰ÓÁÏÓ‰
Ì‰È˙ÂÙ˜˙‰Ï ˙Â¯ËÓÎ ÌÈÓÁÂÏ ‡ÏÏ ÌÈÓÁÂÏ ÔÈ· ÏÈ„·‰Ï Ì·Â¯ÈÒ· ˙¯ÎÈ ÌÈÏ·ÁÓ‰
‰ÙÁ‰ ˙ÈÁ¯Ê‡‰ ‰ÈÒÂÏÎÂ‡‰ ÔÓ ÌÈÓÁÂÏÎ ˙ÈÓˆÚ‰ Ì˙Ï„·‰Ï Ì˙·ÂÁÏ Ì˙Â˘ÁÎ˙‰·Â
.˙ÂÂÎÓ ‡Ï ‰ÚÈ‚ÙÏ „ÚÈ ÍÎÈÙÏ Ì‰ ÌÈÎÙÂ‰ ‰˙Â‡ ¯˘‡Â ÌÈÏÚÂÙ Ì‰ ‰·¯˜Ó˘ Ú˘ÙÓ

:ÈÎ ÔÈÈˆ ¯˘‡Î ‰Ê‰ ˙ÂÓÈÚ‰ ˙ÂÈ„ÂÁÈ Â˜ ˙ÁÈ˙Ó· ˜¯· ‡È˘‰ ‰˘Ú ‰ÙÈ

,¯‡˘‰ ÔÈ· ,˘Ó˙˘Ó ÈÈËÒÏÙ‰ „ˆ‰ .‡È‰ ‰ÎÂ·Ò Ï‡¯˘È Ï˘ ‰˙ÓÈÁÏ"
ÌÈÏ‡¯˘È ÌÈÈÂˆÓ Â· ÌÂ˜Ó ÏÎÏ ÌÈÚÈ‚Ó ‰Ï‡ ÌÈ„·‡˙Ó .˙ÂÁÂÓ Ì„‡-˙ÂˆˆÙ·
ÔÂ¯ÓÂ˘‰Â ‰„Â‰È È¯ÂÊ‡· ÌÈÈ„Â‰È‰ ÌÈ·Â˘È‰ ÈÓÂÁ˙·Â Ï‡¯˘È ˙È„Ó ÈÓÂÁ˙·)
ÌÈÓÁÏ‰ ˙ÂÁÂÎ‰ ,ÔÎ‡ .ÌÈ·Â˘È·Â ÌÈ¯Ú· Ì„Â ‚¯‰ ÌÈÚ¯ÂÊ Ì‰ .(‰ÊÚ Ï·ÁÂ
ÌÈ˘·ÂÏ ÌÈ‡ Ì‰ ;¯È„Ò ‡·ˆ ÏÚ ÌÈÓ ÌÈ‡ Ì‰ ;ÌÈËÒÈ¯Â¯Ë Ì‰ Ï‡¯˘È·
˙Â·¯Ï ,¯ÂÊ‡· ˙ÈÁ¯Ê‡‰ ˙ÈÈËÒÏÙ‰ ‰ÈÒÂÏÎÂ‡‰ ÍÂ˙· ÌÈ¯˙˙ÒÓ Ì‰ ;ÌÈ„Ó
ÔÎÂ ÏÏÎ· ˙ÈÁ¯Ê‡‰ ‰ÈÒÂÏÎÂ‡‰Ó ˜ÏÁ ˙ÎÈÓ˙Ï ÌÈÎÂÊ Ì‰ ;ÌÈ˘Â„˜ ˙ÂÓÂ˜Ó·

157."Ë¯Ù· ÌÈ·Â¯˜Â ‰ÁÙ˘Ó È· Ï˘ Ì˙ÎÈÓ˙Ï

‰È˙ÂÏÂÚÙ Úˆ·Ï ,¯Â¯Ë· ˙ÂÓÁÂÏ‰ ˙Â¯Á‡ ˙ÂÈ„ÓÎ ,Ï‡¯˘È ˙˘¯„ ÂÊ ˙˜ÁÂ„ ˙Â‡ÈˆÓ·
‰ÓÁÏÓ‰ ÈÈ„ Ï˘ ˙ÂÓÈÂÒÓ ˙ÂÓ‡˙‰ ÌÈ˘¯Â„ ÂÏ‡ ÌÈÈ„ÂÁÈ ÌÈÈÈÙ‡Ó .˙ÂÈ‡·ˆ‰
˙ÂÚÈ·˜· ÌÈ‡˙‰ÏÂ ÔÂÁ·Ï ¯Â¯Ë· ‰ÓÈÁÏ‰ ˙ÈÊÁ· ˙ÂÈ„Ó ÌÈ·ÈÈÁÓ ¯˘‡ ÌÈÈ˙¯ÂÒÓ‰
˙‡Ê ,¯˘Ù‡˘ ‰ÓÎ „Ú ÌÓ˘ÈÈÏ ˙ÂÒÏÂ ˙ÂÏÚÂÙ Ô‰ Ì˙¯‚ÒÓ· ˙ÂÁ‰‰Â ÌÈÏÏÎ‰ ˙‡
Ï˘ ÌÈ‡˙ ˙Á˙ ÌÈ˘‚˙Ó‰ ˙Â‡·ˆ È˙ÂÓÈÚ ÌÚ ˙Â„„ÂÓ˙‰Ï Ì¯Â˜Ó· ÂÁ˙ÂÙ˘ Û‡ ÏÚ

.ÔÂÈÂÂ˘
‰·È‡‰ ˙ÂÏÂÚÙ˘ ‰„·ÂÚ· ‡ˆÓÈ ‰Ê ÔÈÚÓ ÔÈÂÊÓ ˙ÂÓÈÚ Ï˘ Â„ÂÁÈÈÏ ÛÒÂ ÔÈÈÙ‡Ó
ÌÈÈËÙ˘Ó ÌÈ¯Ë˘Ó ÈÎ ˜ÈÒ Ï˜·Â ,˙È·¯ÚÓ‰ ‰„‚‰ È·Á¯ ÏÎ·Â ˙Ú ÏÎ· ˙ÂÚˆÂ·Ó ÔÈ‡
„ÂÚ· ,‡„È¯‚ ÔÈÂÊÓ ˙ÂÓÈÚ ˘Á¯˙Ó ÌÈÓÈÂÒÓ ÌÈ¯ÂÊ‡· 158.ÁË˘· ÏÈ·˜Ó· ÌÈÏÁ ÌÈÂ˘
ÌÈÏÁ ÌÈÈÓÂ‡ÏÈ·‰ ˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ÈÈ„ .Ì¯„ÒÎ ÌÈÈÁ‰ ÌÈÎ˘Ó ,ÌÈ¯Á‡ ÌÈ¯ÂÊ‡·
sui generis ÌÈÈ„ÂÁÈ‰ ÌÈ¯„Ò‰‰ ÌÈÏÁ ÌÈ¯Á‡ ÌÈ¯ÂÊ‡·˘ „ÂÚ· ÌÈÓÈÂÒÓ ÌÈ¯ÂÊÈ‡·

.ÂÏÒÂ‡ ÈÓÎÒ‰· Â¯ˆÂ˘
ÌÚ ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘· Ï‡¯˘È ‰ÈÂˆÓ ‰· ˙È‡·ˆ‰ ˙Â‡ÈˆÓ‰ ˙‡ Ï˜· ˙ÂÂ˘‰Ï Ô˙È
“a state :Ï˘ ÏÈ·˜Ó· ÌÓÂÈ˜ Ï˘· ,˜‡¯ÈÚ· ÌÈÂˆÓ‰ ‰ÈˆÈÏ‡Â˜‰ ˙ÂÁÂÎ ÏÚ ‰ÈÂÙÎ‰ ÂÊ
‰ÒÈÙ˙‰ ÈÈ„ Ô‰˘ ‡Â‰ ‡ˆÂÈ‰ 159.of armed conflict and a state of occupation”

157.˜¯· ‡È˘‰ È¯·„ ,135 ‰¯Ú‰ ÏÈÚÏ ,È¯Â'‚Ú ÔÈÈÚ
158.Cf. 1.33.6 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰
159Interview by Human Rights Watch with Col. Marc Warren, Col. Mike Kelly, and

Major P.J. Perrone, Baghdad, Iraq (23.9.03) appearing in “Hearts and Minds: Post-War
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Coalition-‰ ÂÓÊ· ‰ÈÈˆ˘ ÈÙÎÂ .˙Á‡ ‰ÂÚ·Â ˙Ú· ÌÈÓÈ˘È ‰ÓÈÁÏ‰ È„ Ô‰Â ˙È˙ÓÁÂÏ‰
“Iraq is :ÈÎ ˜‡¯ÈÚ· ˙È‡˜È¯Ó‡‰ ˙È‡·ˆ‰ ‰Î¯ÚÓ‰ È·‚Ï Provisional Authority
currently a combat zone, and forces here are engaged in combat operations
Â˙¯‰ˆ‰ ˙Â¯ÓÏ ˙‡ÊÂ 160,against determined enemy forces of significant size”
‰ÓÈÁÏ‰ ˙ÂÏÂÚÙ ÈÎ ,2003 È‡Ó· 1-· ÔÎ ÈÙÏ ÌÈ˘„ÂÁ ‰˘È˘Î ‰¯Ó‡˘ ,˘Â· ‡È˘‰ Ï˘

161.ÂÓÈÈ˙Ò‰ ˜‡¯ÈÚ· ˙ÂÈ¯˜ÈÚ‰
ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ÈÏÏÎ ÈÎ ,˙Â¯È‰·· ‰‡¯ ,ÈÏ‡¯˘È-ÈÈ˙˘ÏÙ‰ ˙ÂÓÈÚÏ ¯˘‡·
˙ÂÒÁÈÈ˙Ó‰ ˙Â‡¯Â‰Ï ÛÒÂ· ,˙¯·˙ÒÓ ‰‡ˆÂ˙Î .ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘· ÌÈÏÁ È¯ËÈÓÂ‰‰
ÔÎÂ ‚‡‰ ˙Â˜˙Ó ‰ÏÂÚÎ ˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÌÈÈÂˆÓ‰ ÌÈÁË˘· ÌÈÁ¯Ê‡ ÏÚ ‰‚‰Ï
ËÙ˘Ó‰ .‰ÓÈÁÏ‰ ÈÚˆÓ‡ÏÂ ÈÎ¯„Ï ¯˘˜· ÌÈÏÏÎ‰ Ì‚ ÂÏÂÁÈ ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ó
Brian 162.‰ÓÈÁÏ‰ ÚÂˆÈ· Ì˘Ï ÁÎ ˙ÏÚÙ‰ ÏÚ ÔÎ Ì‡ ˘ÂÏÁÈ È¯ËÈÓÂ‰‰ ÈÓÂ‡ÏÈ·‰
Ô‰ ˙ÈÓÊ Â· ˙ÂÈÓÂ‡ÏÈ· ˙ÂÈËÙ˘Ó ˙ÂÓ¯Â Ï˘ Ô˙ÏÂÁ˙ ˙‡ ¯È‰·Ó D. Tittemore

:ÔÈÂÊÓ ˙ÂÓÈÚ Ï˘ ·ˆÓ· Ô‰Â ˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ·

“An occupation of the territory of one state by the armed forces of
another also triggers the rules of international armed conflict, as well
as specific rules regarding the administration of an occupied territory
by an occupier.”163

Ï˘ ·ˆÓ‰ Ô‰ ,ÈÈËÒÏÙ-ÈÏ‡¯˘È‰ ¯Â˘ÈÓ· ˙ÈÓÊ Â· ÌÈÓÈÈ˜ ÌÈ·ˆÓ‰ È˘˘ ÔÂÂÈÎ
˙ÂÈÓÂ‡ÏÈ· ËÙ˘Ó ˙ÂÎ¯ÚÓ È˙˘ ÈÊ‡ ,˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ‰ Ô‰Â ÔÈÂÊÓ ˙ÂÓÈÚ
¯Ë˘Ó‰ Ô‰Â ˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ÈÈ„ Ï˘ ¯Ë˘Ó‰ Ô‰ ,È¯˜ .˙Á‡ ‰ÂÚ·Â ˙Ú· ˙ÂÏÁ
Ï‡¯˘È Ï˘ ‰È˙ÂÏÂÚÙ ˙‡ ÍÎÈÙÏ ÔÂÁ·Ï Ô˙È .ÏÈ·˜Ó·Â ÌÈÓÈ˘È ‰ÓÈÁÏ‰ È„ Ï˘
˙ÂÓÈ˘È‰ ˙ÂÂ˘ ÌÈÈ„ ˙ÂÎ¯ÚÓ È˙˘ ¯Â‡Ï ÔÂÁËÈ·‰ ÏÂ˘ÎÓÏ ÒÁÈ· ˙È·¯ÚÓ‰ ‰„‚·
Ï˘ ·ˆÓ ÈÎ Ú·˜˘Ó 164.˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ÈÈ„Â ‰ÓÈÁÏ‰ ÏÂ‰È ÈÈ„ :ÈÂÂ˘ÎÚ‰ ·ˆÓ·

Civilian Deaths in Baghdad Caused by U.S. Forces” 15 No. 9(E) Human Rights Watch
.(19.8.07-· ˜„·) 1, 7 (2003) http://www.hrw.org/reports/2003/iraq1003/6.htm

160Vivienne Walt “Iraqi families want retribution for deaths” San Francisco Chronicle
(24.11.03) http://www.ccmep.org/2003_articles/Iraq/112403_iraqi_families_want_retri

.(19.8.07-· ˜„·) bution.htm
161Lisa Burgess “Different Iraqi prisoners have different legal rights” Stars and :Â‡¯

Stripes (6.8.03) http://www.estripes.com/article.asp?section=104&article=16235&ar
.(19.8.03-· ˜„·) chive=true

162‚‡‰ ˙Â˜˙ Ô‰ ÈÎ ¯Â·Ò ‚‡‰· ÈÓÂ‡ÏÈ·‰ ÔÈ„‰ ˙È· .Watkin, supra note 155, at p. 28 :Â‡¯
ÏÈÚÏ ,˙ˆÚÈÈÓ‰ ˙Ú„‰ ˙ÂÂÁ ÔÈÈÚ Â‡¯ .ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘· ˙ÂÏÁ ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡ Ô‰Â

.101 ,89 ,78 ˙Â‡˜ÒÙ· ,39 ‰¯Ú‰
163Brian D. Tittemore “Belligerents in Blue Helmets: Applying International Humanitarian

.Law to United Nations Peace Operations” 33 Stan. J. Int’l L. (1997) 61, 66y67
164de ‰ÏÁ ‰È‡ ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡ ÈÎ ‡È‰ Ï‡¯˘È Ï˘ ˙ÈÓ˘¯‰ ‰˙„ÓÚ ÈÎ ‰„·ÂÚ‰ Û¯Á
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ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ ÌÈ‰ ·ˆÓ‰ ˙ÈÁ·Ï ÌÈÈË·Ï¯‰ ÌÈÏÏÎ‰˘Â ,ÌÈÈ˜˙Ó ÔÈÂÊÓ ˙ÂÓÈÚ
.„ÂÚ ÌÈÈË·Ï¯ ÌÈ‡ ÁÎ ˙ÏÚÙ‰Ï jus ad bellum È˜Â„Èˆ· ˙Â·˘Á˙‰ jus in bello
ÔÈ·˘ ·ˆÓ· ÂÓÎ ,˘Á¯˙Ó ÔÎ‡ ÔÈÂÊÓ ˙ÂÓÈÚ Ï˘ ·ˆÓ˘ ˙È˙„·ÂÚ ‰ÚÈ·˜Ó ˙ÂÎÏ˘‰‰
‰È‡ ‰Â˘‡¯Ï ÁÎ· ˘ÂÓÈ˘‰ ˙ÂÈ˜ÂÁ ˙Ï‡˘˘ ÍÎ· ÔÈ‰ ,ÌÈÈ˙˘ÏÙ‰ ÔÈ·Ï Ï‡¯˘È
ÂÈ˙ÂÁÂÎ Â‡ ÌÈÁ¯Ê‡‰ ÔÈ· ÌÈÈÁ·Ó ÌÈ‡ ÌÈÈÓÂ‡ÏÈ·‰ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ ÔÎÂ 165ÌÂ˜Ó·
˙¯‚ÒÓ· ÏÚÂÙ‰ ·È¯È‰ Ï˘ ÌÈ˘ÂÓÁ‰ ÂÈ˙ÂÁÂÎ Â‡ ÌÈÁ¯Ê‡‰ ÔÈ·Ï ÔÙ˜Â˙‰ Ï˘ ÌÈ˘ÂÓÁ‰
‰ÓÎ „Ú ÈÎ ,¯È‰·‰Ï ÈÂ‡¯ ,jus in bello-· ‰Ê ¯Ó‡Ó ˙Â„˜Ó˙‰ Û¯Á 166.˙ÈÓˆÚ ‰‚‰

.‰· ÌÈÂˆÓ‰ ÌÈÈ¯ËÈÓÂ‰‰ ÌÈÏÏÎ‰ ˙‡ ˙Ó˘ÈÈÓ ˙‡Ê ÏÎ· ÔÎ‡ ‡È‰ ,ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘· jure
Meir Shamgar “Legal Concepts and Problems of the Israeli Military Government :Â‡¯
— The Initial Stage” Military Government in the Territories Administered by Israel,
ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;1967y1980: The Legal Aspects (Meir Shamgar, ed., 1982) 13, 42
ÏÈÚÏ ,‰·Ú‡¯Ó ÔÈÈÚ· ÌÈ·È˘Ó‰ ÌÚËÓ ‰ÓÈÏ˘Ó ‰·Â‚˙ ;179 ‰˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ
·˘ÁÈ˙ ÈÙÏ„ÏÈÙ ¯ÈˆÓ ‰‚ÈÒ :ÌÈËÙ˘Ó‰ „¯˘Ó· ‰Î¯Ú‰" ÊÚÂÈ Ï·ÂÈ ;29 ‰˜ÒÙ· ,117 ‰¯Ú‰
(Ì˘) ˙È„¯˘Ó-ÔÈ· ÌÈ¯˘ ˙„ÚÂ ,˙‡Ê ÌÚ .(19.12.04) ı¯‡‰ "‰ÚÂˆ¯· ˘Â·ÈÎ‰ ÌÂÈÒÎ ÌÏÂÚ·
ÌÈ˜˙ Ï‡¯˘È ˙Ï˘ÓÓ ÈÎ ,ÂÚÈˆ‰ (‡5 'Ú· ,95 ‰¯Ú‰ ÏÈÚÏ ,ÊÚÂÈ Â‡¯) ‰Ï˘ÓÓÏ ÈËÙ˘Ó‰ ıÚÂÈ‰Â
„„ˆÓ Â˙ÂÈ‰· .ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘· de jure ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡ ˙ÏÂÁ˙ ˙ÈÁ·Ï ÈÚÂˆ˜Ó ˙ÂÂˆ
ÔÈ‡ ,‰˘ÚÓÏ ‰·'‚ ˙ÂÓ‡ Ï˘ ÈÏ‡¯˘È‰ ÌÂ˘ÈÈ‰ Ï˘· ÈÎ ,ÔÈÈË˘È„ ÚÈ·ˆÓ ,ÂÊ ‰˘„Á ‰˘È‚·
ÌÈÁË˘‰ ˙˜ÊÁ‰Ï ˙ÂÂ˘‡¯‰ ÌÈ˘· ¯·Î ,ÍÎÓ ‰¯˙È .Ì˘ .˙È˘ÂÓÈ˘ ‰È‡˘ ‰˘È‚Ï ÌÂ˜Ó „ÂÚ
Shamgar, :Ï˘ÓÏ Â‡¯ .ı"‚· ÁÂ˜ÈÙÏ ÌÈÂ˙ ÂÈ‰È È‡·ˆ‰ Ï˘ÓÓ‰ È˘ÚÓ ÈÎ ,Ï‡¯˘È· ËÏÁÂ‰
ÔÈ‚· Ï‡¯˘È· ËÙ˘Ó È˙·Ï ¯Â˙ÚÏ ÌÈÁË˘‰ È·˘Â˙ Â˘¯Â‰ ,ÍÎÏ Ì‡˙‰· .id., at pp. 42y43
È‡·ˆ‰Â ÈÁ¯Ê‡‰ Ï‰Ó‰ È„È˜Ù ÌÈÙÂÙÎ ÍÎÈÙÏ .‰È˙ÂÈÂ˘¯Â ‰È„Ó‰ ,È‡·ˆ‰ Ï˘ÓÓ‰ Ï˘ Ì‰È˘ÚÓ
Â‡¯ .Ï‡¯˘È· Ï‰ÈÓ‰ ˙ÂÈÂ˘¯ È„È˜Ù ÏÚ ÌÈÏÁ‰ ÈÏ‰Ó ËÙ˘Ó ÈÏÏÎ Ì˙Â‡Ï ˙È·¯ÚÓ‰ ‰„‚·˘
È·˘Â˙ .(1983) 231 ,197 (2)ÊÏ „"Ù ,ÔÂ¯ÓÂ˘‰Â ‰„Â‰È ¯ÂÊ‡ „˜ÙÓ ' ‰ËÈÚ 69/81 ı"‚· ,Ï˘ÓÏ
˙Â‚‰‰Â ˙ÂÈÂÎÊ‰ ‡ÂÏÓÏ ÍÎÈÙÏ ÌÈÎÂÊ ,˙ÈÏ‰ÈÓ ‰ËÏÁ‰Ó ÌÈÚ‚Ù ÌÓˆÚ ÌÈ‡Â¯‰ ,ÂÏ‡ ÌÈ¯ÂÊÈ‡
˙Â‡¯Â‰Ó ˙¯Ê‚‰ ÔÈ„‰ ˙¯Â˘Ó ÌÈÙÏ ˙‡Ê ÏÎ .ÌÈÏ‡¯˘È ÌÈÁ¯Ê‡Ï ‰ÓÂ„· ÈÏ‰Ó‰ ËÙ˘Ó‰ Ï˘
,(114 ‰¯Ú‰ ÏÈÚÏ) ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Â ,(115 ‰¯Ú‰ ÏÈÚÏ) ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡
ÌÈÈÓÂ‡Ï‰ ËÙ˘Ó È˙·Ï Â˙˜ÊÁ·˘ ÌÈÁË˘‰ È·˘Â˙Ï ‰˘È‚ Ô˙ÈÏ ˜ÈÊÁÓ‰ ˙‡ ˙Â·ÈÈÁÓ ÔÈ‡˘
˙ÂÈËÙ˘Ó ˙ÂÚÈ·˙ ˘È‚‰Ï ˜ÊÁÂÓ ¯ÂÊÈ‡ È·˘Â˙ Â˘¯Â‰ ‰· ,˙¯Á‡ ‡Ó‚Â„ ÏÎ ‰ÚÂ„È ‡Ï .ÂÏ˘
Eli Nathan “The :Ï˘ÓÏ ,Â‡¯ .‰ÓˆÚ ‰Ï˘ ËÙ˘Ó‰ ÈÏÎÈ‰· ,‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ÈÙÏÎ ÔÂÚËÏÂ
Power of Supervision of the High Court of Justice over Military Government” Military
Government in the Territories Administered by Israel, 1967y1980: The Legal Aspects
‰ÈÁ¯Ê‡ ÌÈ‡ ¯˘‡ ÂÏ‡Ï ı¯‡· ËÙ˘Ó‰ ˙È·Ï ‰˘È‚ Ô˙Ó .(Meir Shamgar ed., 1982) 109, 110
,¯Ó‡È ¯‚ÒÂÓ ¯Ó‡Ó· .‡È‰ ˙ÈÓÈ„˜˙ ÈÎ ‰‡¯ ‰˙˜ÊÁ·˘ ÌÈÁË˘· ÌÈ·˘ÂÈÓ Í‡ Ï‡¯˘È Ï˘
ÈÙÏÎ ËÂÙÈ˘ ˙ÂÎÓÒ ÌÈ¯„Ú ˜ÊÁÂÓ ÁË˘· ÌÈÈÓÂ˜Ó ËÙ˘Ó È˙· ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ÈÙÏ ÈÎ

.von Glahn, supra note 110, at p. 108 :Â‡¯ .‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰
165Iain Scobbie “Words My Mother never Taught Me — ‘In Defense of the :Ï˘ÓÏ Â‡¯

.International Court’” 99 Am. J. Int’l L. (2005) 76, 83y84
166Protocol Additional to the Geneva :Ì‚ Â‡¯ .Dinstein, supra note 151, at p. 4 :Â‡¯

Conventions of 12 August 1949, and relating to the Protection of Victims in International
Armed Conflicts (1977) (Protocol I), preamble http://www.ohchr.org/english/law/proto
Christopher Greenwood “Historical Development and Legal ;(19.8.07-· ˜„·) col1.htm
Basis” The Handbook of Humanitarian Law in Armed Conflicts (Dieter Fleck ed., 1995)
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˙‡ ÏÈÚÙ‰Ï ˙È‡˘¯ ,˙¯Á‡ ‰È„Ó ÏÎÎ Ï‡¯˘È ,ÈË·Ï¯ ÂÈ‰ jus ad bellum-‰˘
¯ÈÒ‰ÏÂ ‰ÈÁ¯Ê‡ ÈÙÏÎÂ ‰ÈÙÏÎ ¯Â¯Ë ˙ÂÏÂÚÙ ÚÂÓÏ È„Î ˙ÈÓˆÚ ‰‚‰Ï ‰ÚÂ·Ë‰ ‰˙ÂÎÊ
ÏÂ˘ÎÓ ˙ÂÚˆÓ‡· ‰ÓÂÁ˙Ï ÌÈÏ·ÁÓ ˙¯È„Á ˙ÓÈÒÁ .ÌÈÈÂÚ ‰Ï·Á ÈÓ¯Â‚ „ˆÓ ÌÂÈ‡ ÏÎ
Û‡ ‚‡‰· ÈÓÂ‡ÏÈ·‰ ÔÈ„‰ ˙È· 167.ÂÊ ˙ÂÎÊ Ï˘ ˙ÙÂÓÏ ˘ÂÓÈÓ ËÂ˘Ù ‡È‰ ÔÂÁËÈ·‰
ËÂ˜Ï Ï‡¯˘È Ï˘ ‰˙·ÂÁ· Ë¯Ù·Â ÌÈÏ·ÁÓ „‚Î ÏÂÚÙÏ Ï‡¯˘È Ï˘ ‰˙ÂÎÊ· ¯ÈÎ‰ ‡Â‰

:˜ÒÙ‰ ÔÂ˘Ï· ÍÎÂ ‰ÈÁ¯Ê‡ ÏÚ ‰‚‰ Ì˘Ï ÌÈ„Úˆ

“The fact remains that Israel has to face numerous indiscriminate and
deadly acts of violence against its civilian population. It has the right,
and indeed the duty, to respond in order to protect the life of its
citizens.”168

ÌÈÈ¯ËÈÓÂ‰ ÌÈÏÂ˜È˘ ÏÂÓ È‡·ˆ Í¯Âˆ .Â

ÈËÈ¯·‰ ÍÈ¯„Ó· ¯·ÒÂÓ˘ ÈÙÎ ,ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ Ï˘ Ì„ÂÒÈ· ÁÂÓ‰ ÈÒÈÒ· ÔÂ¯˜ÈÚ
„ˆ ‰È‰˘ ‰È„ÓÏ ¯˘Ù‡Ó‰ ,È‡·ˆ Í¯Âˆ ÂÈ‰ 2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï

:· ˘Ó˙˘‰Ï ÔÈÂÊÓ ˙ÂÓÈÚÏ

“that degree and kind of force, not otherwise prohibited by the law
of armed conflict, that is required in order to achieve the legitimate
purpose of the conflict, namely the complete or partial submission
of the enemy at the earliest possible moment with the minimum
expenditure of life and resources.”169

:Hostages ÔÈÈÚ· ÔÈ„‰ ˙È· ˜ÒÙ ‰ÓÂ„ ÔÙÂ‡·

“Military necessity permits a belligerent, subject to the laws of war,
to apply any amount and kind of force to compel the complete
submission of the enemy with the least possible expenditure of time,
life and money.”170

belligerent occupation Ï˘ ¯˘˜‰· È‡·ˆ‰ Í¯Âˆ‰ ÔÂ¯˜ÈÚ Ï˘ È˘ÚÓ‰ ÌÂ˘ÈÈÏ Ú‚Â·

167.168 ,35 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Ï˘ÓÏ Â‡¯
168ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯ ;141 ‰˜ÒÙ· ,39 ‰¯Ú‰ ÏÈÚÏ ,˙ˆÚÈÈÓ‰ ˙Ú„‰ ˙ÂÂÁ ÔÈÈÚ

.168 ,35 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰
169.2.2 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰
170The Hostages Trial, Trial of Wilhelm List and Others, VIII Law Reports of Trials of

Case No. 47, The Hostages Trial, ;(Hostages ÔÈÈÚ :ÔÏ‰Ï) War Criminals 34, 66 (1949)
Trial of Wilhelm List and Others, United States Military Tribunal, Nuremberg, Part IV

.(19.8.07-· ˜„·) http://www.ess.uwe.ac.uk/WCC/List4.htm
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ÈÎ Ú·Â˜Â Hostages ÔÈÈÚÏ 2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ ‰ÙÓ
ÌÈ˙· Ì‚ ÒÂ¯‰Ï Ô˙È˘ ÍÎ ,·ÈÂ‡‰ ˙‡ ˘Ó˘Ï ÈÂ˘Ú˘ ˘ÂÎ¯ ÏÎ ÒÂ¯‰Ï È˜ÂÁ ‰Ê ‰È‰È

171.˙È‡·ˆ‰ ˙ÂÏÈÚÙÏ ıÂÁ ¯·„‰ Ì‡ ˙ÂÈÒÎ ÂÏÈÙ‡Â ÌÈÈË¯Ù
ÔÈ· ÌÈÒÁÈ˙Ó 1907 ˙˘Ó ‚‡‰ ˙ÂÓ‡ ÏÚ ÌÈÒÒÂ·Ó ¯˘‡ ÂÓÊ È· ÌÈÏÏÎ‰ Í‡
‰˜ÈÊÁÓ ‰È„ÓÏ ¯˙ÂÓ Ì‰· ÌÈ„ÚˆÏÂ ‰ÓÁÏÓ ˙Â˙Ú· ÁÎ· ˘ÂÓÈ˘‰ ˙¯„Ò‰Ï ¯˙È‰
Ï˘ „ÓÚÓÓ ˙Â‰Ï È‡˘¯ ÈÓ ‰Ï‡˘Ï Ì‚ ÂÓÎ ˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÔÂ˙‰ ÁË˘· ËÂ˜Ï
173.˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ Ï˘ ÔÚÂˆÈ· ÈÒÈÒ· ÔÙÂ‡· ÍÎÈÙÏ ˙Â¯È„ÒÓ ‚‡‰ ˙Â˜˙ 172.ÌÁÂÏ „ˆ

‰ÈÈ˘‰ ÌÏÂÚ‰ ˙ÓÁÏÓ ¯Á‡Ï ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡ Ï˘ ÌÈÈ˘„Á‰ ‰È˙ÂÂ¯˜Ú
,‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ Ï˘ ÌÂ‡Ï‰ È· ÌÈ‡˘ ÌÈ·˘Â˙ ˙‚‰ ˙‡¯˜Ï È˙ÂÚÓ˘Ó „Úˆ ÂÙ˜È˘
.˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ· ‡ˆÓ‰ ÁË˘Ï Â‡ ‰ÓÁÏÓ‰ ˙Â‡ÈˆÓÏ ÂÙÎ ‰È˙Á˙ ¯˘‡
˜ÏÁ ˙ÏÈËÓ ÌÈÚÓ ¯˘‡ ÌÈÁ¯Ê‡ Ï˘ Ì˙‚‰ ÏÚ Â˙˙˘Â‰ ‰·'‚ ˙Ó‡ ˙ÂÂ¯˜Ú
ÌÈÒÁÈÈ˙Ó ÍÎ Ì‡ ‰·'‚ ÈÏÏÎ 174.˙È˘Â‡ Í¯„· Ì‰· ‚Â‰Ï ˘È ÍÎ Ï˘·Â ‰ÓÈÁÏ·
‰·'‚ ˙ÂÓ‡Ï ÌÈÙÒÂ‰ ÌÈÏÂ˜ÂËÂ¯Ù‰ 175.ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ˙Â·¯Â˜ ÏÚ ‰‚‰Ï ‰˘ÚÓÏ

177.ÌÈÓÈÈ˜‰ ˙ÂÂ¯˜Ú‰ ˙‡ È˙Â‰Ó ÔÙÂ‡· ÌÈ·ÈÁ¯Ó ‰˘ÚÓÏ 176,1977 ˙˘Ó

171.2.2.3 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
172˙‡ ˙ÂÙ˜˘Ó ‚‡‰ ˙ÂÓ‡ .Malcolm N. Shaw International Law (5th ed., 2003) 1055 :Â‡¯

¯·„· ˙Â¯‰ˆ‰Î ÂÁÒÂ Ô‰˘ ‰Ê Ô·ÂÓ· ,ÏÈÈÁ‰ Ï˘ ÂË·Ó ˙„Â˜Ó Â·˙Î˘ ÈÙÎ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„
:Â‡¯ .È‚‰Ó ÈÓÂ‡ÏÈ· ËÙ˘ÓÎ ‰·¯ ‰„ÈÓ· Â¯ÎÂ‰Â ,ÔÈÂÊÓ ÍÂÒÎÒ· ˙Â‡·ˆ‰ Ï˘ ˙Â·ÂÁ‰Â ˙ÂÈÂÎÊ‰
˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ï˘ÓÏ Ì‚ Â‡¯ .Greenwood, supra note 166, at pp. 18, 24
ÔÈÈÚ ;Dinstein, supra note 151, at p. 01 ;27.16 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰
ÂÚ·˜ ¯˘‡ ‰È˙Â˜˙Â ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ .89 ‰˜ÒÙ· ,39 ‰¯Ú‰ ÏÈÚÏ ,˙ˆÚÈÈÓ‰ ˙Ú„‰ ˙ÂÂÁ
“International Military Tribunal :Â‡¯) ‚¯·¯È· ÈÓÂ‡ÏÈ·‰ È‡·ˆ‰ ÔÈ„‰ ˙È· È„È ÏÚ Ô‰
(Nuremberg), Judgment and Sentences, October 1, 1946, Judgment” 41 Am. J. Int’l L.
:Â‡¯) ÂÈ˜ÂË· ˜ÂÁ¯‰ Á¯ÊÓÏ ÈÓÂ‡ÏÈ·‰ È‡·ˆ‰ ÔÈ„‰ ˙È· È„È ÏÚ Ô‰Â ((1947) 172, 248y249
ÏÎ ˙‡ ˙Â·ÈÈÁÓ Ô‰È¯‰ ÍÎÈÙÏÂ È‚‰Ó‰ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ÔÓ ˜ÏÁ ˙ÂÂ‰ÓÎ ,(Dinstein, id.
“the :ÌÈÂÂ‰Ó ‰˘ÚÓÏ Ì„ÂÚ 56y42 ÌÈÙÈÚÒÂ ‰Â˘‡¯ ‰‚¯„ÓÓ ˙Â·È˘Á ˙ÂÏÚ· ÔÈÈ„Ú Ô‰ .‰È„Ó
principal text on the government of occupied territory and the treatment of property in

.occupied territory.” Greenwood, id. at pp. 24y25
173.1.9 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
174.Shaw, supra note 172, at p. 1055 :Â‡¯
175.1.9 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
176Protocol Additional to the Geneva Conventions of 21 August 9491, and relating to the

Protection of Victims in International Armed Conflicts (1977) (Protocol I) http://www.
˙ÂÓ‡Ï ÔÂ˘‡¯ ÏÂ˜ÂËÂ¯Ù :ÔÏ‰Ï (19.8.07-· ˜„·) ohchr.org/english/law/protocol1.htm
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating ;(‰·'‚
to the Protection of Victims of Non-International Armed Conflicts (Protocol II) http://

.(19.8.07-· ˜„·) www.ohchr.org/english/law/protocol2.htm
177ÌÈÎÂÊ ÌÈ‡ ÌÈÏÂ˜ÂËÂ¯Ù‰ ÈÎ ÔÈÈˆÏ ÈÂ‡¯ ,˙‡Ê ÌÚ .Shaw, supra note 172, at p. 1056 :Â‡¯

ÏÎ· ÈÓ˘¯ ÔÙÂ‡· ÂÏÁÂ‰ ‡Ï „ÂÚÂ ,1949 ˙˘Ó ‰·'‚ ˙ÂÓ‡ Ï˘ ˙ÈÏÒ¯·ÈÂ‡ ËÚÓÎ‰ ‰¯Î‰Ï
.Greenwood, supra note 166, at p. 25 :Â‡¯ .È˙ÂÚÓ˘Ó ÔÈÂÊÓ ˙ÂÓÈÚ
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‰ÓÁÏÓ ˙Â˙ÈÚ· ÌÈÏÁÂÓ‰ ÌÈÏÏÎ‰ Ì˙Â‡ ˙‡ ˙Ë¯ÙÓ ÍÎÈÙÏ ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡
˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ ÈÎ ,ÔÂ¯˜Ú· ¯ÈÎÓ ÔÂ˘‡¯‰ ÛÒÂ‰ ÏÂ˜ÂËÂ¯Ù‰Â 178ÌÈÁ¯Ê‡ ÏÚ ‰‚‰Ï
˙ÂÈ‡·ˆ ˙Â¯ËÓ ÔÈ· ‰Á·‰‰ ,ÍÎÓ ‰¯˙È .˙ÂÈ‡·ˆ ˙Â¯ËÓ ÈÈÙÏÎ ˜¯Â Í‡ ÔÂÂÎ˙‰Ï ˙ÂÏÂÎÈ
‰ÈÒÂÏÎÂ‡ ÔÈ·Ï ÌÈÓÁÂÏ ÔÈ· ‰Á·‰‰ ˙·ÈÈÁ˙Ó˘ ÈÙÎ ,ÌÈÈ˜˙‰Ï ‰Á¯ÎÂÓ ÌÈÁ¯Ê‡ ÔÈ·Ï
ÌÈÎÈ¯ˆ ,‰ÓÈÁÏ· ˜ÏÁ ÌÈÏËÂ ÌÈ‡˘ ‰Ï‡ ÔÎ Ì‡ ,ÈÏÏÎ ÔÙÂ‡· 179.‰ÓˆÚÏ˘Î ˙ÈÁ¯Ê‡
‰˙Â‡ ÂÈ‰ ‰ÓÁÏÓ‰ ÈÈ„· Â˙Â·È˘Á ˙ÏÚÓ· ÔÂ˘‡¯ ÏÏÎ 180.ÌÈÓÁÂÏÓ ÌÈÏ„· ˙ÂÈ‰Ï
Ì˙‚‰ ˙‡ ÌÈ˘¯ÂÙ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ .ÌÈÓÁÂÏ ÔÈ·Ï ÌÈÁ¯Ê‡ ÔÈ· ˙·ÈÈÁ˙Ó‰ ‰Á·‰‰
˜ÏÁ ÌÈÏËÂ‰ ,ÌÈÓÁÂÏ ÔÈ· ÌÈÁ·‰· ˙ÈÁ¯Ê‡‰ ‰ÈÒÂÏÎÂ‡‰ ÔÈ·Ó ÌÈË¯Ù Ì˙Â‡ ÏÚ
Ì‰ÈÏÚ ÔÂ‚Ï ˘È˘ Ô‡ÎÓÂ ‰· Û˙˙˘‰ÏÓ ÌÈÚÓ‰ ,ÌÈÓÁÂÏ ÌÈ‡˘ ‰Ï‡ ÔÈ·Â ‰ÓÈÁÏ·
ÔÈ‡ ,‰ÓÈÁÏ‰ ˙ÂÏÂÚÙ· ˜ÏÁ ÂÏË ‡Ï „ÂÚ ÏÎ 181.‰ÓÈÁÏ‰ Ï˘ ‰È˙ÂÚÙ˘‰Ó ¯˘Ù‡‰ ÏÎÎ

182.‰ÙÈ˜˙Ï ÈÓÈËÈ‚Ï „ÚÈ ¯„‚· ÌÈÓÁÂÏ ‡Ï‰
ÔÂÎÈÒ ˙¯ÈˆÈ ‡Ï‡ ‰· ÔÈ‡ ,ÌÈÓÁÂÏ ‡Ï‰ ÔÓ ÌÈÓÁÂÏ‰ Ï˘ ˙ÈÓˆÚ‰ Ì˙Ï„·‰ È‡
ÌÈÙÁ ÌÈÏÂÏÚÂ ‰˘˜ ‰Á·‰‰ ˙ÎÙÂ‰ ‰Ê ÌÏ„ÁÓ·˘ ÈÙÏ ,˙ÈÁ¯Ê‡‰ ‰ÈÒÂÏÎÂ‡Ï È˙ÈÓ‡
ÌÈÓÁÂÏ ,ÌÈÈ˙˘‰ ÔÓ ‰ˆÂ·˜ ÏÎÏ ,ÔÎÏ 183.‰‚‚˘·˘ ˙ÂÙÈ˜˙Ï ˙Â¯ËÓ ˙ÂÂ‰Ï Ú˘ÙÓ
‡Ï ˙ÂˆÂ·˜‰ È˙˘Ó ˙Á‡Ï ÍÈÂ˘Ó Ì„‡ ˙ÂÈ‰· .˙Â„¯Ù ˙ÂÈÂÎÊÂ ˙Â·ÂÁ ,ÌÈÓÁÂÏ ÌÈ‡˘Â
ÈÎ ÔÈÈË˘È„ ¯È·ÒÓ 184.˙¯Á‡‰ ‰ˆÂ·˜‰ Ï˘ ˙ÂÈÂÎÊ‰ ÔÓ Ì‚ ˙Â‰Ï ˙ÈÓÊ Â· ‡Â‰ ÏÎÂÈ
ÈÓÂ‡ÏÈ· ÔÈÂÊÓ ˙ÂÓÈÚ ÈÎ ˙È¯˘Ù‡ Í¯„ ÏÎ· ‡„ÂÂÏ „ÚÂ ˙È˙Â‰Ó ‰Á·‰ ‰˙Â‡Ï ÌÚË‰
·ÈÂ‡ ÈÓÁÂÏ ÛÂ˜˙Ï ÌÈÏÂÎÈ ÌÈÈ˜ÂÁ ÌÈÓÁÂÏ .˙ÂÓÈÚÏ ÌÈ„„ˆ‰ ÈÓÁÂÏ ÔÈ· ˜¯Â Í‡ Ï‰˙È
ÌÈÏÂÎÈ ÌÈÓÁÂÏ‰ ÏÏÎ 185.Ò¯‰ÏÂ ‰ÚÈˆÙÏ ,‚¯‰Ï ÌÂ¯‚Ï ÍÎ È„È ÏÚÂ ˙ÂÈ‡·ˆ ˙Â¯ËÓ Â‡
ÏÎ ÌÈÂˆÓ ˙ÈÓÈËÈ‚Ï ‰¯ËÓ ÌÈÂÂ‰Ó ¯˘‡ ‰Ï‡ ·¯˜·Â ˙ÈÓÈËÈ‚Ï ‰¯ËÓ ˙ÂÂ‰Ï ‰˘ÚÓÏ
„˜ÙÓ 186.Â‡Ï Ì‡ ÔÈ·Â ‰ÓÈÁÏ ˙ÂÏÈÚÙ· È˘ÚÓ ˜ÏÁ ÌÈÏËÂ Ì‡ ÔÈ· ÌÈÈÂÊÓ‰ ˙ÂÁÂÎ‰
‰¯ËÓ ÂÈ‰ ,‰ÓÈÁÏ‰ ¯ÂÊ‡Ó ÌÈ·¯ ÌÈ¯ËÓÂÏÈ˜ ‡Â‰ ˜ÂÁ¯ Ì‡ Û‡ ,ÌÈÓÁÂÏ‰ ˙ÂÁÂÎ‰
Ú‚¯‰ ÔÓÏ 187.‰ÓÈÁÏÏ ÂÈ˙ÂÁÂÎ „ÈÚˆÓ‰ „˜ÙÓ Â˙Â‡Ï ‰˙Â¯˘Î· Í¯Ú ˙ÂÂ˘Â ˙ÈÓÈËÈ‚Ï
ÈÈ„ ÔÈ‡ ÍÎÏ È‡ 188.ÂÓ„ ˙‡ ‰ÓÁÏÓ‰ ÈÈ„ ¯Â¯· ÔÙÂ‡· ÌÈ¯È˙Ó ÌÁÂÏÎ Ë¯Ù‰ ‚ÈÂ˙˘
˜ÂÒÈÚ· ,‰ÓÁÏÓ ˙Ú˘· ˙ÈÓÈËÈ‚Ï ‰ÙÈ˜˙Ï ‡˘ÂÓÎ ÌÁÂÏ Ï˘ Â„ÂÚÈÈ ÌÈ˙Ó ‰ÓÁÏÓ‰

178.Shaw, id. at p. 1061
179,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ì‚ Â‡¯ .Id. at p. 1063

.176 ‰¯Ú‰ ÏÈÚÏ ,‰·'‚ ˙ÂÓ‡Ï ÔÂ˘‡¯ ÏÂ˜ÂËÂ¯ÙÏ 51 ,48 ÌÈÙÈÚÒ ;4.4.1 ‰˜ÒÙ·
180.Shaw, id. at p. 1056
181.4.1 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
182.4.1.1 ‰˜ÒÙ· ,Ì˘
183.4.4.1 ‰˜ÒÙ· ,Ì˘
184.4.1.1 ‰˜ÒÙ· ,Ì˘
185.Dinstein, supra note 151, at p. 27 :Â‡¯
186.Id. at p. 94
187Michael N. Schmitt “State-Sponsored Assassination in International and Domestic :Â‡¯

.Law” 17 Yale J. Int’l L. (1993) 609, 674
188.Id.
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Â˜ÈÙÒÈ ‰È˘‰ ÌÏÂÚ‰ ˙ÓÁÏÓ Ï˘ ‰ÓÂˆÈÚ· ÂÚ¯‡˘ ÌÈ¯˜Ó È˘ 189.˙È˘ÚÓ ‰ÓÈÁÏ·
Beda Littoria ÏÚ ÌÈËÈ¯· ˙ÂÁÂÎ ÂË˘Ù 1941 ¯·Ó·Â· .¯ÂÓ‡‰ ÏÏÎ‰ ˙˘ÁÓ‰ Ì˘Ï
‚¯‰ 1943 ÏÈ¯Ù‡· 190.Erwin Rommel Ï˘¯Ó„ÏÈÙ Ï˘ ÂÏÂÒÈÁÏ ÔÂÈÒ ÍÏ‰Ó· ·ÂÏ·˘
Ï˘ ÔÂÈÏÚ‰ „˜ÙÓÎ Ô‰ÈÎ˘ ,Yamamoto Isoroku ÈÙÈ‰ Ï¯ÈÓ„‡‰ ÂÒÂËÓ ˙Â˜Ò¯˙‰·
Ï˘ ÌÂÊÈ ·¯‡Ó· ,1941 ¯·Óˆ„· ¯Â·¯‰ Ï¯Ù ÏÚ ‰Ù˜˙‰‰ ˙‡ ÔÎ˙Â Û˙Â˘Ó‰ Èˆ‰

191.ÌÈÈ‡˜È¯Ó‡ ·¯˜ ÈÒÂËÓ
„·‡È ,ÔÎ Ì˙Â˘Ú· ÔÎ˘ ,‰ÓÈÁÏ ˙ÂÏÂÚÙ· Û˙˙˘‰Ï ÌÈ˘¯ÂÓ ÌÈ‡ ÌÈÁ¯Ê‡ ,Í„È‡Ó
,ÌÈËÈ·¯˘ È˘· ˙ÈÓÊ Â· ÊÂÁ‡Ï ‰˘¯ÂÓÂ ÏÂÎÈ Ì„‡ ÔÈ‡ 192."ÌÈÁ¯Ê‡"Î Ì„ÓÚÓ Ì‰Ï
„ÓÚÓ‰ Ï‡ ıÙ˜Ï „ÂÚ È‡˘¯ ‡Â‰ ÔÈ‡ ,˙Á‡ ‰ˆÂ·˜· ÂÓÂ˜Ó ‡ˆÓ˘ÓÂ ,ÌÁÂÏ‰Â Á¯Ê‡‰
193.ÈÁ¯Ê‡‰ ÂÚ·ÂÎ ˙‡ ˘Â·ÁÏ ˙Ú· Â·Â Â„È· ·¯Á ÊÂÁ‡Ï ÏÂÎÈ Ì„‡ ÔÈ‡ ,¯Á‡ ÔÂ˘Ï .¯Á‡‰
ÌÈÏÏÎ‰ ˙‡ ÌÈÈ˜Ó ‰‡ ,‰ÓÁÏÓ‰ ÈÈ„Ó ˙Â‡ˆÂÈ‰ ˙Â·Ë‰‰ ˙‡ ˘¯Â„ ‰‡ ,ÚÂ„È ÏÏÎ‰Â

194.Ì„·ÎÓÂ
ÌÈÏËÂ‰ ÌÈË¯ÙÓ ÌÈÏÏÂ˘ Ë¯Ù· ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Â ,ÏÏÎ· ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰
Ì‡˙‰· 195.Á¯Ê‡‰ „ÓÚÓ ˙Á˙ ‰‚‰‰ ˙‡Â ,‰Ù˜˙‰ ÈÙÓ ˙ÂÈÒÁ‰ ˙‡ ‰ÓÈÁÏ· ˜ÏÁ
˙Ú˘· ˜¯ ‡ÏÂ ‰·È‡‰ ˙ÂÏÂÚÙ ÌÂ˙ „Ú ÌÈÓÁÂÏÏ ÌÈ·˘Á ÌÈÓÁÂÏ ÌÈÎÙÂ‰‰ ÌÈË¯Ù ,ÍÎÏ
˙Ú˘· ÔÈ· ˙ÈÓÈËÈ‚Ï ˙È‡·ˆ ‰¯ËÓ ÌÈÂÂ‰Ó Ì‰ ÍÎÈÙÏ .‰ÙÈ˜˙ ÚÂˆÈ· Â‡ ÌÂÊÈÈ ,ÔÂ‚¯‡

196.ÂÚÂˆÈ· ¯Á‡Ï ÔÈ·Â ‰˘ÚÓ‰ ÔÂÎ˙
ÌÈ·¯ÂÚÓ‰ ,ÌÈÈ˜ÂÁ È˙Ï· ÌÈÓÁÂÏ ÈÙÓ ÈÓÈËÈ‚Ï ÔÙÂ‡· ‰ÓˆÚ ÏÚ ‰‚Ó‰ ‰È„Ó
˙ÂÏÂÚÙ) ‰ÈÈ˙ ÈÙÏÎ Â‡ ‰ÈÙÏÎ ˙ÈÙÂÓ‰ ˙ÈÂÚ ˙ÈÏ·Á ˙ÂÏÈÚÙ Ï˘ Í˘Ó˙Ó Ûˆ¯·
˙Â˘Â‡‰ „‚ ÌÈÚ˘Ù ÔÓˆÚÏ˘Î ˙Â·˘Á‰ ,ÂÏ‡ ÌÈÈ˜ÂÁ ‡Ï ÌÈÓÁÂÏ È„È ÏÚ ¯Â¯Ë
ÂÏ‡ ÌÈ˘ÚÓ ÂÏÎÂÈ˘ ÔÂÚËÏ Û‡ Ô˙ÈÂ ˙Â˘Â‡‰ Ï˘ ÔÂÁËÈ·‰Â ÌÂÏ˘‰ „‚Î ÌÈÚ˘ÙÂ
ÈÂÈ‚‰ ÔÙÂ‡· ÏÎÂ˙ ‡Ï ,(‰ÈÈ˙Â ˙Ù˜˙ÂÓ‰ ‰È„Ó‰ ÈÈÙÏÎ ‰ÓÁÏÓ ÈÚ˘Ù ·˘Á‰Ï

189.Id.
190Keven Gordon “Raid on Rommel led by an ex-King’s Mead schoolboy” :Ï˘ÓÏ Â‡¯

SussexExpress (26.1.06) http://www.sussexexpress.co.uk/ViewArticle.aspx?SectionID
“LRDG-SAS raid Beda Littoria” World ;(19.8.07-· ˜„·) =1436&ArticleID=1327988
War 2 Sites On the trail of the Second World War in Europe http://www.ww2sites.com/
Joseph B. Kelly “Assassina- ;(19.8.07-· ˜„·) index.php?action=jump&page=00lrdgsas

.tion in War Time” 30 Military L. Rev. (1965) 101, 102
191“Yamamoto Isoroku” Encyclopedia of Modern Asia http://www.bookrags. :Ï˘ÓÏ Â‡¯

;Kelly, id. at pp. 102y103 ;(19.8.07-· ˜„·) com/research/yamamoto-isoroku-ema-06
.Dinstein, supra note 151, at p. 95 :Ì‚ Â‡¯

192.Dinstein, id. at p. 27
193.Id. at p. 28
194.Id. at p. 43
195Israel Ministry of Foreign Affairs, Targeting Terrorists — Background :Ï˘ÓÏ Â‡¯

.(19.8.07-· ˜„·) (1.8.01) http://www.israel-mfa.gov.il/mfa/go.asp?MFAH0k9d0
196.‡3 (2.12.01) ı¯‡‰ "'ÌÈÏÂÒÈÁ‰ ˙ÂÈÈ„Ó'· ÍÓÂ˙ ÈËÙ˘Ó‰ ıÚÂÈ‰" ÔÂÏ‡ ÔÂÚ„‚ Ì‚ Â‡¯ ;Id.
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˙ÂÏÁÂÓ ÂÈ‰˘ ÂÏ‡Ó ,‰˙ÂÏÈÚÙ Û˜È‰ ÏÚ ¯˙ÂÈ ˙Â¯ÂÓÁ ˙ÂÈ˜ÂÁ ˙ÂÏ·‚‰Ï ‰ÙÂÙÎ ˙ÂÈ‰Ï
‰‡·ˆ Ï˘ ÌÈÈ˜ÂÁ ÌÈÓÁÂÏ „‚Î ˙ÈÓÈËÈ‚Ï ‰‚‰ ˙ÂÏÈÚÙ· ˙·¯ÂÚÓ ‰È„Ó‰ ‰˙È‰ Ì‡
È˙Ï· ÌÈÓÁÂÏ Ì‰˘ ,ÌÈÏ·ÁÓ ÏÚ ÈÎ ‰˘Â¯ÈÙ ˙¯Á‡ ‰˜ÒÓ ÏÎ .˙ÈÂÚ ‰¯Ê ‰È„Ó Ï˘
ÂÈ‰ ¯˘‡ ÂÏ‡ ÏÚ ¯ÂÚÈ˘ ÔÈ‡Ï ‰ÏÂÚ‰ Û˜È‰ ˙Â·Á¯ ˙Â‚‰Â ˙ÂÈÒÁ ˙Â˘¯Ù ,ÌÈÈ˜ÂÁ
ÌÈÈ˜ÂÁ ÌÈÓÁÂÏ „ÓÚÓ ˙Á˙ ˙¯Á‡ ‰È„Ó ‡·ˆÏ ÌÈÎÈÈ˙˘Ó ÂÈ‰ ÂÏÈ‡ Ì‰Ï ˙Â„ÓÂÚ

.‰ÓˆÚ ÏÚ ‰‚Ó‰ ˙Ù˜˙ÂÓ‰ ‰È„Ó‰ „‚Î ˙Ï‰˙Ó‰ ‰ÓÁÏÓ·
,"‰·'‚ ÈÈ„"Â "‚‡‰ ÈÈ„" ¯ÓÂÏÎ ,ÌÈÈÂÊÓ ÌÈ˙ÂÓÈÚ ÏÚ ÌÈÏÁÂÓ‰ ËÙ˘Ó ÈÙÚ È˘
¯ÎÂÓ˘ ,˙Á‡ ÌÈÈ„ ˙Î¯ÚÓ È„ÎÏ ‰Ê· ‰Ê Â¯Ê˘˘ „Ú ÌÈÙÙÂÁÂ ÌÈ·Â¯˜ ‰˙Ú ÂÎÙ‰
ÔÈ„‰ ˙È· Â˙Ú„ ‰ÂÈÁ Ì‚ ÍÎÂ ,È¯ËÈÓÂ‰‰ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ‰ÈÂÈÎ· ÌÂÈÎ ÂÏ
Ì‡ ˙Ù‡Â˘ ˙ÈÓÂ‡ÏÈ·‰ ‰ÈÏÈ‰˜‰ ,ÂÏ‡ ‰ÓÁÏÓ ÈÈ„ Í¯„ 197.1996 ˙˘· ÈÓÂ‡ÏÈ·‰
˙‡ ÌÈÙÈÙÎÓ‰ ÌÈÏÏÎ ˙·ˆ‰· 198.˙ÂÈ„Ó ÔÈ·˘ ‰·È‡‰ ˙ÂÏÂÚÙ Ï˘ ÔÏÂ‰È ˙¯„Ò‰Ï ÔÎ
ÍÏ‰Ó· ‰ÓÁÏÓ‰ ˙Â·¯Â˜ ÏÚ ‰‚‰·Â ˙È˘Â‡ Í¯„· Ì‰È˙ÂÏÂÚÙ ˙ÈÈ˘ÚÏ ÌÈÙ˙˙˘Ó‰
˘È‚¯‰Â ÔÈ„Ú‰ ÔÂÊÈ‡‰ ÏÚ ÌÈÈÓÂ‡ÏÈ·‰ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ ¯ÂÓ˘Ï ÌÈÏ„˙˘Ó ,˙ÂÓÈÚ‰
,È‡·ˆ ÔÂ¯˙È ˙‚˘‰Ï ‰ÙÈ‡˘· ,ÍÎÈÙÏ 199.È‡·ˆ‰ Í¯Âˆ‰ ÔÈ·Ï È¯ËÈÓÂ‰‰ ÏÂ˜È˘‰ ÔÈ·˘
ÔÚÂˆÈ· 200.˙ÈÏ‡ÂÈˆ¯ÂÙÂ¯Ù È˙Ï· ˙ÂÈ‰Ï ‰ÏÂÎÈ ‰È‡ ÌÈ¯·„‰ Ú·ËÓ Ì¯‚˘ Ï·Ò‰ ˙„ÈÓ
ÂÁÒÂ ¯˘‡ ‰˘·È· ‰ÓÁÏÓ‰ ÈÈ„ È„È ÏÚ ˙Â¯„ÒÂÓ ‰˘·È· ˙ÂÈÂÊÓ ‰·È‡ ˙ÂÏÂÚÙ Ï˘
ÈÁ¯Î‰ ÂÈ‡˘ Ï·Ò ÈÙÓ ‰‚‰ È„È ÏÚ ‰ÓÁÏÓ‰ ÈÚ‚Ù ˙‡ ÌˆÓˆÏ ÔÂˆ¯‰ ˙‡¯˘‰·
˙ÂÈÂÎÊ ¯ÙÒÓ ÌÈ‚ÚÓÂ ÌÈÁÈË·Ó Ì‰ ,ÍÎÏ Ì‡˙‰· .ÌÈÓÁÂÏ ÌÈ‡˘Ï Ì‚ ÂÓÎ ÌÈÓÁÂÏÏ
ÌÈÁ¯Ê‡Â ÌÈÚÂˆÙÂ ÌÈÏÂÁ ,‰ÓÁÏÓ ÈÈÂ·˘ „ÂÁÈÈ· ,·ÈÂ‡‰ „È· ÌÈÏÙÂ‰ ÌÈË¯Ù Ï˘ ˙ÂÈÒÈÒ·
ÌÈÓ‡Â˙ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ ,ÍÎÓ ‰¯˙È 201.ÌÂÏ˘‰ ˙·˘‰Ï ˙Â¯˘Ù‡‰ ˙‡ ÌÈÓ„˜Ó ÔÎÂ
˙ÂÓÈÚ‰ ÔÓ Ì¯‚‰ Ï·Ò‰ ˙Ë˜‰ ÌÓÂ‡ Ì˙ÂÂÎÂ ÁÎ· ÏÈÚÈ‰Â ÈÂÎÒÁ‰ ˘ÂÓÈ˘‰ ˙‡

202.˙È‡·ˆ‰ ˙ÂÏÈÚÈ· ‰ÚÈ‚Ù Ì˙¯ËÓ ÔÈ‡ Í‡ ,ÔÈÂÊÓ‰
ÏÚ ¯ÈÊÁ‰Ï Â˙·ÂÁÂ Â˙ÂÎÓÒ È· ÌÈÁË˘· ˙ÈÏ‰Ó‰ ‰ËÈÏ˘‰ ˙‡ ˜ÈÊÁÓ‰ ˙ÏÚÙ‰
‡ÏÏ ˙Â¯ÂÓ ,È¯˘Ù‡ ¯·„‰˘ ‰ÓÎ „Ú È¯Â·Èˆ‰ ÔÂÁËÈ·‰Â È¯Â·Èˆ‰ ¯„Ò‰ ˙‡ ÌÎ
ÌÈÎ¯ˆ Ì˙Â‡ ÔÚÓÏ ˜¯ ÔÂÂÎÓ ˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÔÂ˙‰ ÁË˘‰ Ï‰ÈÓ ÔÈ‡ ÈÎ ,˜ÙÒ
‰ÓÎ „Ú ¯ÂÊÈ‡‰ È·˘Â˙ Ï˘ Ì˙·ÂË ˙ÁË·‰Ï Ì‚ Ì‡ ÈÎ ˜ÈÊÁÓ‰ Ï˘ ÌÈ¯Á‡Â ÌÈÈ‡·ˆ

203.¯˘Ù‡˘

197Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. :Â‡¯
˜„·) Reports 1996, section 75 (1996) http://www.icj-cij.org/docket/files/95/7495.pdf

.(19.8.07-·
198.Shaw, supra note 172, at pp. 1054y1068 :ÈÏÏÎ ÔÙÂ· Â‡¯
199Id. at p. 1063; Myres S. McDougal & Florentino P. Feliciano The International Law of

.War: Transnational Coercion and World Public Order (1994) 82
200.Shaw, id. at pp. 1065y1066 (5th edition, 2003) :Â‡¯
201.2 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯
202.2.1 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
203.von Glahn, supra note 110, at pp. 33y34 :Â‡¯
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˙ÂÁÂÎ‰ Ï˘ ÌÎ¯„· „ÈÁÈ‰ ¯Â‡ÓÏ ‰˙È‰ ˙ÂÈ˘Â‡‰ ˙˜„ˆ Ì‡ ,ÔÎ ÈÙ ÏÚ Û‡
ıÁ¯Ó ÂÓÎ ˙ÂÈÒ¯‰‰ ‰È˙Â‡ˆÂ˙· ‰ÓÁÏÓ‰ ‰ÎÂ¯Î ‰˙È‰ ‡ÏÂ ,ÔÈÂÊÓ ˙ÂÓÈÚ· ÌÈ˘ÂÓÁ‰
¯·Ú‰ ÔÓ 204.‰ÓÓ ÏËÈ ‰È‰ ‰ÓÁÏÓÎ ‰ÈÙÂ‡ ˙Â‰Ó˘ È¯‰ ,Ò¯‰Â È˘Â‡ Ï·Ò ,ÌÈÓ„
‡Â‰˘ ‚ÂÒ ÏÎÓ ‰Ï·‚‰ ‡ˆÓ· ‰˙È‰ ‡Ï ,„ÈÁÈ‰ ÏÂ˜È˘Ï È‡·ˆ‰ Í¯Âˆ‰ ‰È‰ ÂÏÈ‡ ,È˘‰
˙¯Á·‰ ‡È‰ ,ÚÂˆÈÓ‰ Í¯„ 205.ÔÈÂÊÓ ˙ÂÓÈÚ· ˙Â·¯ÂÚÓ‰ ˙ÂÈ„Ó Ï˘ Ô˙ÏÂÚÙ ˘ÙÂÁ ÏÚ
‰ÚÓ· ˙ÂÓÁÂÏ ˙ÂÈ„ÓÏ ÈÂ‡¯ ÔÂ¯Ó˙ ·Á¯Ó Ô˙Ó· ÌÈÈÓÂ‡ÏÈ·‰ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„·
ÔÈÈË˘È„ 206.˙ÂÈ˘Â‡‰ Ì˘· Ô˙ÂÏÂÚÙ ˘ÙÂÁ ˙Ï·‚‰· ˙Ú· Â·Â ˘˜·˙Ó‰ È‡·ˆ‰ Í¯ÂˆÏ

:ÌÈ‰ ‰ÓÁÏÓ‰ ÈÈ„ Ì˙Â‰Ó· ÈÎ ¯È‰·Ó

“all based on a subtle balance between two opposing considerations:
military necessity, on the one hand, and humanitarian sentiments, on
the other.... Each one of the laws of war discloses a balance between
military necessity and humanitarian sentiments, as produced by the
framers of international conventions or as crystallized in the practice
of States. The equilibrium may be imperfect, but it is legally binding
in the very form that it is constructed.”207

Û‚‡ ,‰È¯·Ú È˘· ÔÈ„Ú‰Â ˘È‚¯‰ ÔÂÊÈ‡‰ Â˙Â‡ ˙‡ ÍÎÈÙÏ Â¯ˆÈ ‰˘ÚÓÏ ‰ÓÁÏÓ‰ ÈÈ„
„ˆ Ï˘ ‰ÏÂÚÙ‰ ˘ÙÂÁ ‡ˆÓ˘Ó Ì‚ Í‡ .ÌÈÈ¯ËÈÓÂ‰‰ ˙ÂÂ¯˜Ú‰ Û‚‡Â È‡·ˆ‰ Í¯Âˆ‰
Ì˙ÈÏÎ˙ .˙ÂÈ‡·ˆ‰ ÂÈ˙ÂÏÂÚÙ ÚÂˆÈ·Ï Û˜È‰ ·Á¯ ‰ÈÈ˘Ú ·Á¯Ó ÂÏ ¯Ó˘ ,Ï·‚ÂÓ ÌÁÂÏ
1868 ˙˘Ó St. Petersburg Declaration-‰ Ï˘ ‰ÈÁÂÓ· ,‰ÓÁÏÓ‰ ÈÈ„ Ï˘ ˙ÏÏÂÎ‰
‰˙Â‰Ó ÔÈ‡ 208.“alleviating as much as possible the calamities of war” :‰È‰
¯˘Ù‡‰ ˙„ÈÓ· Ï˜‰Ï ‡Ï‡ ,‰ÓÁÏÓ‰ È¯Â¯Ó Ï˘ ‰‡ÏÓ ‰˜˙Ó‰Ï ‡È·‰Ï ÂÊ ˙ÈÏÎ˙ Ï˘
ÈÒÈÒ·‰ Ò¯ËÈ‡· ·˘Á˙‰· È¯˘Ù‡ ¯·„‰˘ ‰ÓÎ „Ú ‰Ï˜‰ ‰˘Â¯Ù˘ ,‰È˙ÂÈÂÚ¯ÂÙÓ
Ï˘ ‰‡ˆÂÓ Ô‡ÎÓÂ 209.ÂÏ˘ ÂÂÁˆ Ì˘Ï ‰ÓÈÁÏ‰ ÛÎ ˙‡ ÚÈ¯Î‰Ï ,ÌÁÂÏ „ˆ ÏÎ Ï˘
ÌÈÚ·Â‰ ÌÈ˘¯„‰ ÌÈÎ¯ˆ‰ Ï˘ Ì˙Â‡ÈˆÓ ÔÈ·Ï ÌÈÈ¯ËÈÓÂ‰‰ ÌÈÈÏ‡È„È‡‰ ÔÈ·˘ ‰¯˘Ù
˙ÂÎÂ¯Ú ‰Ï‡ ˙Â‡¯Â‰ ,˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡Ï ‰Ó„˜‰· ¯ÎÊÂÓ˘ ÈÙÎ 210.‰ÓÁÏÓ‰ ·ˆÓÓ

204.Dinstein, supra note 151, at p. 16 :Â‡¯
205.Id.
206.Id. at pp. 16y17
207Yoram Dinstein “Military Necessity” III Encyclopedia of Public international law

.(1997) 395
208Declaration of St. Petersburg (1868), preamble. http://www.yale.edu/lawweb/avalon/

.(19.8.07-· ˜„·) lawofwar/decpeter.htm
209.Dinstein, supra note 147, at p. 146; Dinstein, supra note 151, at p. 17 :Â‡¯
210D. W. Greig “The Underlying Principles of International Humanitarian Law” 9 ,Â‡¯

.Australian Year Book of International Law (1985) 46, 53
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˙Â˘È¯„˘ ‰ÓÎ „Ú ˜¯ Í‡ ,‰ÓÁÏÓ‰ ÈÚ‚ÙÓ ¯˘Ù‡‰ ÏÎÎ ÚÂ¯‚Ï ‰ÙÈ‡˘‰ ˙‡¯˘‰·
211.(“as far as military requirements permit”) ‰¯˘Ù‡˙ ˙ÂÈ‡·ˆ

ÏÏÎÎ .ÔÂÁˆÈÏ ‰„ÚÂ ‡Ï˘ ‰ÓÁÏÓ ÍÏ ÔÈ‡ ÈÎ ,ÌÈÂ˘‡¯ ˙ÂÏÎ˘ÂÓ ÁÎ˘ Ï·Ï
,˘Ù· ˙Â„È·‡Â Ï·Ò ,·‡Î· ‰ÓÁÏÓ‰ ‰ÎÂ¯Î ,‰˙Â‰Ó ÌˆÚÓ ÈÎ ,¯ÓÂÏ Ô˙È Û¯Â‚
ÌÈ„ÈÁÈ ÌÈ˙˘Ó ˙ÂÂ‰Ï ÂÏÎÂÈ ‡Ï ÌÈÈ¯ËÈÓÂ‰ ÌÈÏÂ˜È˘ ,˙Î˘Ó ‡È‰ „ÂÚ ÏÎ ÌÏÂ‡
‰˘ÚÓÏÂ ÏÈ·‚‰Ï ÌÈ¯ÂÓ‡ ,ÈÓÂ‡ÏÈ·‰ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ .·¯˜‰ ˙ÂÏÂÚÙ ÚÂˆÈ··
ÂÊ ‰Ï·‚‰ ,ÌÏÂ‡ .Ï·ÒÂ ·‡Î ,˙Â„È·‡ ¯ÚÊÓÏ È„Î ,˙ÂÂ˘ ˙Â‚‰˙‰ ÈÎ¯„ ÌÈÏÈ·‚Ó ÔÎ‡
.ÔÂÁˆ‰ ‡È‰˘ ‰ÓÈÁÏ‰ ˙ÈÏÎ˙ ÌÚ Ô·˘ÈÈÏ Ô˙È˘ ˙ÂÈ˘ÚÓ ˙ÂÙÂÏÁ ˙‡ÈˆÓ· ˙È˙ÂÓ
Ê‡˘ ,‰ÓÁÏÓ‰ ÈÙÂ‡Ó ·ÈÈÁ˙Ó‰ ÏÎ ˙‡ ÈË¯Â‡˙ ÔÙÂ‡· ¯È˙‰Ï ‡Ï˘ ‡ˆÓ˙ ‡Ó˘
212.˙Â‡ÈˆÓ· Ô‰Ó ÂÓÏÚ˙È ËÂ˘Ù ÈÎ Û„ ÈÏÚ ‰˜È¯ ‰ÏÈÓ ˙ÂÏ·‚‰‰ Â¯˙ÂÂÈ È˘ÚÓ ÔÙÂ‡·
ÌÈÏÂ˜È˘Â È‡·ˆ Í¯Âˆ ,ÂÏ‡ ÌÈ˘‚˙Ó Û‡Â ÌÈ¯˙ÂÒ ˙ÂÂ¯˜Ú È˘ ÔÈ· ÔÂÊÈ‡Ï ‰Ê ˘È‚¯ Ì˜¯Ó
Á˙Ó Â˙Â‡ ˙‡ ÌÈ¯ˆÂÈ ,ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ ÌÈÒÒ·˙Ó ‰ÈÏÚ ‰¯˘Ù ˙ÁÒÂÎ ,ÌÈÈ¯ËÈÓÂ‰
¯‡˙Ó‰ ÈÂ˜ .ÌÈÈ˘Â‡ ÌÈÏÂ˜È˘ ÔÈ·Ï È‡·ˆ Í¯Âˆ Ï˘ ˙Â˜ÒÂÙ È˙Ï· ˙Â˘È¯„ ÔÈ· ÈÚ·Ë
˜ÏÁ ÔÈ‡ ,ÏÏÎÎ ÈÎ ,¯·ÒÂÈÂ ¯ÚÂÈ Í‡ ,Â˙ÂÚ¯Ï „Á‡ ˙ÂÓÈÚÓ ÌÈ˙˘Ó ‰¯˘Ù‰ ‰˙Â‡ Ï˘
Ì˙Â‡· ˜ÏÁ ÔÈ‡˘ ÂÓÎ È‡·ˆ‰ Í¯Âˆ‰Ó ÌÏÚ˙Ó‰ ÈÓÂ‡ÏÈ·‰ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„·
ÔÈ„ Ï˘ Â„Ï˘ ˙‡ ÌÈ·ÈÎ¯Ó‰ ÌÈ˜ÏÁ‰ ÏÎ .ÌÈÈ¯ËÈÓÂ‰ ÌÈÏÂ˜È˘Ó ÂÈÚ ÌÈÏÚÓ‰ ÌÈÈ„
ÌÈÚÈÓÓ ‡Ï‡ ‡„È¯‚ ÌÈËÒÈÏ‡È„È‡ ÌÈÚÈÓÓ ÌÈÚ·Â ÌÈ‡ ÔÈÂÊÓ‰ ˙ÂÓÈÚÏ Ì˙˘È‚· ‰Ê

213.ÌÈËÒÈÏ‡È¯
‰È˙ÂÚ¯ÂÙ Ï˘ ¯˘Ù‡‰ ÏÎÎ ‰Ï˜‰ Ï˘ ‰ÓÁÏÓ‰ ÈÈ„ Ï˘ ‰ÁÓ Â˜ ÒÈÒ··
,‰ÓÈÁÏ‰ ·¯Á ˙Â‡¯Â Ï˘ ÌÈËÏÁÂÓ‰ ÌÂˆÓˆ‰Â ‰Ë˜‰‰ ÌÈ·ˆÈ ‡Ï 214‰ÓÁÏÓ‰ Ï˘
˙ÂÚÈÎ·Â ¯˘Ù‡˘ ‰ÓÎ „Ú ‰ÓÁÏÓ‰ ÈÚ‚ÙÓ ‰Ï˜‰‰ ‡Ï‡ ,ÌÈÈ¯˘Ù‡ È˙Ï· Á¯Î‰· ÌÈ‰˘
Ï˘ ˙È¯˜ÈÚ‰ ‰¯ËÓ‰ ÈÎÂ ÌÈÈ‡·ˆ ÌÈ„ÚÈ ‚È˘‰Ï ‰¯ËÓ· ˙ÂÏ‰ÂÓ ˙ÂÓÁÏÓ ÈÎ ‰˙ÈÓ‡Ï
‚È˘‰Ï ÌÈÙ‡Â˘ ‰ÓÁÏÓ‰ ÈÈ„ ,‡¯Á‡ ‡˘ÈÏ 215.ÔÂÁˆ ˙‚˘‰ È‡„ÂÂ· ‰È‰ ÌÁÂÏ „ˆ ÏÎ
ÌÁÂÏ „ˆ Ï˘ Â˙Â˘¯· Ì·˘Á˙‰· 216,ÌÈÈ¯ËÈÓÂ‰ ÌÈÏÂ˜È˘ ÔÈ·Ï È‡·ˆ Í¯Âˆ ÔÈ· ‰¯˘Ù
ÔÈ‡˘ „·Ï·Â Â˙·ÂËÏ ‰ÓÁÏÓ‰ ˙Ú¯Î‰ Ì˘Ï ÌÈÈ‡·ˆ‰ ÂÈÎ¯ˆÓ ·ÈÈÁ˙Ó˘ ÏÎÎ ˙Â˘ÚÏ

217.ÈÓÂ‡ÏÈ·‰ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„· ÂÏ ÂÂ˙Â‰ ¯˘‡ ˙ÂÈÓÈËÈ‚Ï‰ ˙ÂÏÂ·‚Ó ‚¯ÂÁ ‡Â‰
ÏÂÎÈ ‰ÓÁÏÓ ˙Ú˘· È‡·ˆ Í¯Âˆ ?È‡·ˆ Í¯Âˆ Â˙Â‡ Ú·˜ „ˆÈÎ Ï‡Â˘‰ Ï‡˘È
,˙ÂÓÈÂÒÓ ˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ· ‰¯È˘È ‰ÎÈÓ˙ Ì˘Ï ÌÈË˜‰ ÌÈÈÁ¯Î‰ ÌÈ„ÚˆÏ ·˘ÁÈ‰Ï
Ú·ËÓ˘ ·ÈÂ‡‰ Ï˘ ‰ÓÈÁÏ‰ ˙ÏÂÎÈ Ò¯‰ ÂÈ‰ Ì‰Ï˘ ¯·ËˆÓ‰ Ë˜Ù‡‰˘ ÌÈ„ÚˆÏ Ô‰Â

211‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙
.‡Â·Ó ,114

212.Dinstein, supra note 151, at pp. 1y2; Cf. von Glahn, supra note 110, at p. 224 :Â‡¯
213.Dinstein, id. at pp. 16y17 :Â‡¯
214.Declaration of St. Petersburg, supra note 208 :Â‡¯
215.Dinstein, supra note 151, at p. 17 :Â‡¯
216.Dinstein, supra note 147, at p. 146 :Â‡¯
217.Dinstein, supra note 151, at p. 18 :Â‡¯
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ÔÈ·˘ ÈÊÎ¯Ó‰Â ÔÂ˘‡¯‰ ÔÂ¯˜Ú‰ .˙Â¯È‰Ó ¯˙È· ‰ˆÈ˜Ï ‰ÓÁÏÓ‰ ˙‡ ·¯˜Ó ÌÈ¯·„‰
ÌÈÚˆÓ‡‰Â ‰ÓÁÏÓ‰ Ï˘ ‰ÏÂ‰È ÈÎ¯„Ï ¯˘‡· ¯˙ÂÈ· ÌÈÈ„ÂÒÈ‰Â ÌÈÒÈÒ·‰ ˙ÂÂ¯˜Ú‰
˘ÂÓÈ˘Ï ˙ÂÎÊ‰ È¯˜ ,È‡·ˆ‰ Í¯Âˆ‰ ÔÂ¯˜ÈÚ ÔÎ Ì‡ ÂÈ‰ ‰˙ÈÈ˘Ú Ì˘Ï ÌÈ¯˘ÎÂÓ‰
˙Â„·‡ ,ÔÓÊ ˙ÂÁÙ˘ ‰ÓÎ· ·ÈÂ‡ Ï˘ Â˙ÚÈÎ ‚È˘‰Ï ÌÈ˘Â¯„‰ ÁÂÎ‰ ‚ÂÒÂ ˙„ÈÓ·
Â¯Ò‡ ‡Ï˘ ÌÈÚˆÓ‡ ˙ËÈ˜ ˜È„ˆÓ‰ ÔÂ¯˜Ú‰ ‰È‰ È‡·ˆ‰ Í¯Âˆ‰ ˙ÂÚÓ˘Ó 218.ÛÒÎÂ
¯‰Ó ·ÈÂ‡‰ Ï˘ ‰‡ÏÓ‰ Â˙ÚÈÎ ˙ÁË·‰Ï ÌÈÂÈÁ ÌÈ‰˘ ,ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ È„È ÏÚ
˙„ÈÓÂ ‚ÂÒ· ˘Ó˙˘‰Ï ÔÎ Ì‡ ˙È‡˘¯ ÔÈÂÊÓ ˙ÂÓÈÚ· ˙·¯ÂÚÓ‰ ‰È„Ó 219.¯˘Ù‡‰ ÏÎÎ
ÌÈ˘‚‰Ï ˙Ó ÏÚ ,ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ È„È ÏÚ ¯Ò‡ ‡Ï ¯·„‰˘ È‡˙· ,ÌÈ˘¯„‰ ÁÎ‰
¯˙ÂÈ· ¯ˆ˜‰ ÔÓÊ· ‰‡ÏÓ Â‡ ˙È˜ÏÁ ·ÈÂ‡ ˙ÚÈÎ ‰È‰˘ ,˙ÂÓÈÚ‰ Ï˘ ˙ÈÓÈËÈ‚Ï‰ Â˙ÈÏÎ˙

220.ÌÈ·‡˘Ó ˙Â‡ˆÂ‰Â ˘Ù· ˙Â„·‡ ÌÂÓÈÈÓ·Â
ÌÈ˘˜Â ÌÈÏÏÎ· ˙Î˙Á ,È‡·ˆ Í¯Âˆ ˙ÂÓÈ˜Ó‰ ˙Â·ÈÒ‰ ˙Ï‡˘ ÔÈ‡ ,Ô·ÂÓ ÔÙÂ‡·
ÁÎ· ˘Ó˙˘‰Ï ‰È„Ó ÏÎÂ˙ ÔÈÂÊÓ ˙ÂÓÈÚ Ï˘ ·ˆÓ· ÈÎ ,ÌÈÒ¯Â‚ ˘È˘ Û‡ ÏÚ 221.ÌÈ„ÈÁ‡Â
Ò¯‰Î ,‰È˘ÚÓ ˙˜„ˆ ˙Î¯Ú‰Ï ˙ÈÂÈ‚‰ ‰„ÈÓ-˙Ó‡ ÈÎ ÔÎ˙È 222,‰È„ÚÈ ˙‚˘‰Ï ˘Â¯„‰
ÌÈ˘ÚÓ Ï˘ Ì˙Â¯È·Ò ‰È‰˙ ,È‡·ˆ Í¯Âˆ Ï˘ ‰ÚË‰ Ì˘· ÌÈÚˆÂ·Ó‰ ˘ÂÎ¯ ˙ÒÈÙ˙Â
,‰ÓÁÏÓ‰ ÈÈ„ ÈÏÏÎ ˙‡ Â˙Á˙Ó‡· ‡˘Â‰ ,¯È·Ò „˜ÙÓ Ì‡‰ ,˙Â¯Á‡ ÌÈÏÈÓ· Â‡ .‰Ï‡
·ÈÈÁÓ ¯ÂÓ‡‰ ÔÁ·Ó‰ ÌÂ˘ÈÈ 223.˙ÂÓÂ„ ˙Â·ÈÒ ˙Á˙ ,ÂÏ‡Î ‰ÒÈÙ˙ Â‡ Ò¯‰ ¯È˙Ó ‰È‰
ÚÂˆÈ·Ï ¯˘‡· ÂÈ˙ÂËÏÁ‰ Ï·˜Ó‰ Ë¯Ù‰ ÈÎ „ÂÒÈ‰ ˙Á‰ ˙ÓÙ‰ ˙‡Â ˙Â‡ ÔÂ¯ÓÈ˙ ·Á¯Ó
Â‡ˆÓÈ‰ ÌÂ˜ÓÓ ÂÂÁ·Ï ÍÎÈÙÏ ˘ÈÂ ,ÏÚÙ Ô‰· ˙Â·ÈÒ‰ ıÁÏ· ÈÂ¯˘ ˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ
Ï˘ ÌÈÁÂÈ‰ ÂÈÏ˙Î ˙ÂÈ· ‡ÏÂ Ê‡ ÁË˘· Â¯¯˘˘ ÌÈ‡˙‰Â ˙Â·ÈÒ‰ ¯Â‡ÏÂ Â˙Ú˘·
ÔÈ·Ï È‡·ˆ Í¯Âˆ ·˜Ú ÂÚˆÂ· ¯˘‡ ‰ÒÈÙ˙Â Ò¯‰ ÔÈ· ÔÈÁ·‰Ï ˘È Í‡ .ÈËÂÙÈ˘‰ ÍÈÏ‰‰
˘¯„‰ ÔÓ È˙ÂÚÓ˘Ó ÔÙÂ‡· ˙‚¯ÂÁ Ì˙„ÈÓ˘Â ‰˜„ˆ‰ ÏÎ ‡ÏÏ ÂÚˆÂ·˘ ‰ÒÈÙ˙Â Ò¯‰

218.Greenspan, supra note 134, at pp. 313y314 :Â‡¯
219.3 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯
220ÔÈÈÚ ;2.2 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯

“the purpose of war is... :Oppenheim ¯È·ÒÓ˘ ÈÙÎ .66 'Ú· ,170 ‰¯Ú‰ ÏÈÚÏ ,Hostages
“no moral or legal duty :ÍÎÈÙÏÂ the overpowering and utter defeat of the opponent ...”
exists for a belligerent to stop the war when his opponent is ready to concede the
˙È‡˘¯ ,ÔÎ ÏÚ .object for which war was made”. Oppenheim, supra note 145, at p. 225
Josef :Â‡¯ .ÔÙ˜Â˙‰ Ï˘ ˙ËÏÁÂÓ‰ Â˙ÒÂ·˙ÏÂ ÔÂÁˆÏ „Ú ˙ÈÓÈËÈ‚Ï ‰ÓÁÏÓ· ˜ÏÁ ÏÂËÈÏ ‰È„Ó
L. Kunz “Individual and Collective Self-Defense in Article 51 of the Charter of the
:‰ÓÁÏÓ‰ Levontin ÈÙÏ È¯‰ .United Nations” 41 Am. J. Int’l L. (1947) 872, 678y877
“is unlimited in object in the sense that every war may be regarded, potentially, as
undertaken with a view to the total subjugation or debellatio of the enemy.” A. V.
Levontin The Myth of International Security: A Juridical and Critical Analysis (1957)

.[¯Â˜Ó· ‰˘‚„‰‰] 63y64
221.Greenspan, supra note 134, at p. 285 :Â‡¯
222.Greenwood, supra note 166, at p. 31 :Â‡¯
223.Greenspan, supra note 134, at p. 280 :Â‡¯
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ÈÙÎ ‰ÚÈ‚Ù‰ ˙ÂÈÂÈÁ· ‰ÈÂÏ˙ ˘ÂÎ¯‰ ˙ÒÈ¯‰ ˙ÂÈ˜ÂÁ 224.ÌÚÂˆÈ·Ï ‰¯È·Ò ‰·ÈÒ ÏÎÓÂ
Ï˘ ‰¯Ù‰ ÌÈ‰ ÌÓˆÚ Ì˘Ï ‰˙Á˘‰Â Ò¯‰ ÈÎ ÔÏ ¯È‰Â .‰ÓÁÏÓ‰ ÈÎ¯ˆÓ ˙·˙ÎÂÓ ‡È‰˘
ÔÈ·Ï ˘ÂÎ¯ ˙ÒÈ¯‰ ˙ÂÏÂÚÙ ÔÈ· Â‰˘ÏÎ ÈÂÈ‚‰ ¯˘˜ ˘¯„˘ Ô‡ÎÓÂ ,ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰

225.ÔÈÂÚ‰ ÁÎ‰ Ï˘ Â˙Ò·‰
ÁÏˆÂÓ‰ ‰ÓÂÈÒÏ „Ú ‰ÓÁÏÓ‰ ˙‡ Ï‰Ï ÂÈ‰ ‰˜ÈÊÁÓ ‰ÓˆÚÓÏ ÚÈ¯ÎÓ‰ ÏÂ˜È˘‰
È‡·ˆ Í¯Âˆ· ÂÏ ÔÈÈÚ Ì‡· ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ Ï˘ ˙Ú„‰ ÏÂ˜È˘ ˙˜È„· 226.‰˙ÈÁ·Ó
Ú˜¯ ÏÚ ‡Â·Ï ˙·ÈÈÁ 227,˙Â¯ÂÒ‡ ÂÈ‰ ˙¯Á‡ ¯˘‡ ˙ÂÓÈÂÒÓ ˙ÂÏÂÚÙ ˙ÈÈ˘Ú ˜È„ˆÓ‰
‰ÂÓ‡ Ï˘ ‰ÓÂÈ˜ ‰ÁÈÎÂÓ‰ ‰È‡¯ ÏÎ ¯Â‡Ï È¯˘Ù‡ ¯·„‰ Ì‡ ,ÔÎÂ ˙ÂÚÂ„È‰ ˙Â„·ÂÚ‰
Í¯Âˆ ÈÎ ,‰ÁÎÂ‰Ï ¯·„‰ Ô˙È Ì‡ 228.ÂÓˆÚÏ˘Î ÌÈÈ˜ ‰È‰ ÔÎ‡ ‰Ê Í¯Âˆ ÈÎ ·Ï ÌÂ˙·Â ‰Î
Í‡ ¯ÙÂ‰ ‰˘ÚÓÏÂ ‰„Èˆ‰ ÁÂ‰ Í¯Âˆ· ‚ÈÂÒÓ‰ ÏÏÎ‰ ‰È˙Â·˜Ú·˘ ,‰ÏÂÚÙ ‰ÙÎ ÛÂÁ„
,ÁÂ˜ÈÙ· Â‡ ˙¯˜Â·ÓÂ ‰ÏÂ˜˘ ‰ÏÂÚÙ ‡Ï‡ ˙¯‰Ó Â‡ ‰ÊÈÊÙÂ ˙ÈË¯Ù ‰ÏÂÚÙ È„È ÏÚ ‡Ï

229.Û˜Â˙Ï Í¯Âˆ‰ ˙ÚË ÏÏÎ Í¯„· ‰ÎÊ˙
‰¯ÂÒ‡ ˙Â‚‰˙‰ ˘¯ÂÙÓ ÔÙÂ‡· È¯ËÈÓÂ‰‰ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ¯È˙Ó Â· ÌÂ˜Ó
Í¯Âˆ‰ Ì˘· ÂÊÎ˘ ‰‡˘¯‰ 230.Â¯˙ÂÈ ‰¯„‚·˘ ˙ÂÏÂÚÙ ÈÎ ¯Â¯· ÈÊ‡ È‡·ˆ Í¯Âˆ ˙ÓÁÓ
˙ÂÓÈÚ Ï˘ ÌÈ·ˆÓ· È¯ËÈÓÂ‰‰ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ÔÓ „¯Ù È˙Ï· ˜ÏÁ ‰ÂÂ‰Ó È‡·ˆ‰
˙Â·ÈÈÁ˙Ó‰ ˙Â˘È¯„‰ ÔÈ·Â ÌÈÈ¯ËÈÓÂ‰ ˙ÂÂ¯˜Ú ÔÈ· ÔÂÂÎÓ‰ ÔÂÊÈ‡‰ ˙‡ ˙Ù˜˘ÓÂ ,ÔÈÂÊÓ
˙‡ ÁÈË·‰Ï ˘È˘ Û‡ ÏÚ 231.È‡·ˆ Í¯Âˆ Ï˘ ‰¯Âˆ‰ ˙‡ ˙Â˘·ÂÏ‰ ‰ÓÁÏÓ‰ ˙Â‡ÈˆÓÓ
ÂÈ˙ÂÈÂÎÊ ,¯˘Ù‡˘ ‰ÓÎ „Ú ˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÈÂˆÓ‰ ÁË˘‰ È·˘Â˙ Ï˘ ÌÈÈÁ‰ ˙¯‚˘
Ï˘ ÂÈÎ¯ˆ ˙‡ Ì‚ ÔÂ·˘Á· ‡È·‰Ï ˙Â·ÈÈÁ ˜ÊÁÂÓ‰ ¯ÂÊÈ‡· È‡·ˆ‰ ¯Ë˘Ó‰ Ï˘ ÂÈ˙Â·ÂÁÂ

232.ÂÓˆÚ ˜ÈÊÁÓ‰
ÌÈÚˆÓ‡‰ ÏÎ· ËÂ˜Ï ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ÏÚ ÈÎ Ú·Â˜ ‚‡‰ ˙Â˜˙Ï 43 ÛÈÚÒ
ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ¯˘Ù‡‰ ˙„ÈÓ· ÁÈË·‰ÏÂ ÌÎ ÏÚ ¯ÈÊÁ‰Ï ˙Ó ÏÚ Â˙ÏÂÎÈ·˘

:ÌÈÈ¯Â·Èˆ‰

“[T]he occupant ... shall take all the measures in his power to restore,
and ensure, as far as possible, public order and safety ....”233

224.Id. at pp. 279y280
225.66 'Ú· ,170 ‰¯Ú‰ ÏÈÚÏ ,Hostages ÔÈÈÚ Â‡¯
226.von Glahn, supra note 110, at p. 224 :Â‡¯
227.Id.
228.Id. at p. 226
229.Id.
230.Greenwood, supra note 166, at p. 32 :Â‡¯
231.Id. at p. 33
232.(ÈÂ„Ï ËÙÂ˘‰ È¯·„) 138 'Ú· ,131 ‰¯Ú‰ ÏÈÚÏ ,ÏÓ˘Á‰ ˙¯·Á ÔÈÈÚ Ï˘ÓÏ Â‡¯
233‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙

.43 ÛÈÚÒ ,114
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ÏÚ ‰¯ÈÓ˘ ‰ÎÂ˙· ˙ÏÏÂÎ ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ÁÈË·‰Ï ‰·ÂÁ‰ ÈÎ Ô·ÂÓ
ÈÓÈËÈ‚Ï ÏÂ˜È˘ ˙ÂÈ‰Ï ÈÂ˘Ú È‡·ˆ Í¯Âˆ ÈÎ ¯Â¯·Â 234,ÔÂÁËÈ· ÁÈË·Ó‰ ¯„ÂÒÓ Ï‰ÈÓ
˙Â¯ËÓ ‰ÏÎÂ˙ ‡Ï ,˙Ó‡Ï ‡ËÁ Ï·Ï 235.ÁË˘· ˜ÈÊÁÓ‰ ÁÎ‰ Ï˘ ÂÈ˘ÚÓ ˙Î¯ÚÓ·
‰˘ÂÚ˘ ˙ÂÏÂÚÙ Ì‚ ÌÈ¯·„‰ Ú·ËÓ ÏÂÏÎÏ ÈÂ˘Ú˘ ,‡·ˆ‰ Í¯Âˆ‰ ÔÓ „¯Ù‰Ï ‰ÓÁÏÓ‰
Ï˘ ·ˆÓ· „ÁÂÈÓ·Â ‰˜ÈÊÁÓ‰ ˙Â˘¯‰ .‰Ï˘ ‰ÈÁ¯Ê‡ ÏÚ ‰‚‰Ï ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰
‰ÒÈÙ˙· ˜ÊÁÂÓ‰ ÁË˘‰ ÍÂ˙· ˙ÂÈ„ÈÓ ˙ÂÎÒ Ï˘ Ô˙ÚÈÓÏ ˙È‡¯Á‡ ,˙Î˘Ó˙Ó ˙ÂÓÁÂÏ
„Á‡ ÔÎ Ì‡ ÂÈ‰ È‡·ˆ‰ Ë·È‰‰ .‰ÓˆÚ ‰Ï Ì‚ ‡Ï‡ ,˜ÊÁÂÓ‰ ¯ÂÊÈ‡Ï ˜¯ ‡Ï ,˙È˙ÓÁÂÏ
ı"‚·· ÔÂ˜˙ÈÂ ËÙÂ˘‰ Ï˘ ÂÈ¯·„Ó ÔÂÈ„‰ ÈÎÎÂ˙· ‡È·‰Ï ÈÂ‡¯ .ÈÂÁË·‰ Ë·È‰Ï ‰‰ÊÂ

:˜ÊÁÂÓ ÁË˘· ˙ÂÚ˜¯˜ ˙ÒÈÙ˙ ˙Ï‡˘Ï ÂÒÁÈÈ˙‰· 236,ÔÂÁË·‰ ¯˘ ' '·ÈÂ‡ 606/78

˙ÂÈ¯Á‡‰ ˙ÏËÂÓ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ÏÚÂ ,˙ÂÓÁÂÏ Ï˘ ·ˆÓ ‡Â‰ ÌÈÈ˜‰ ·ˆÓ‰"
˙ÂÙ˜˘‰ ˙ÂÎÒ‰ ÈÙ ˙‡ Ì„˜Ï Ì‚ ‰ÈÏÚ .˜ÊÁÂÓ‰ ÁË˘· ÔÂÁËÈ·Â ¯„Ò ËÈÏ˘‰Ï
‰Ï‡‰ ÌÈÓÈ·˘ ‰ÓÈÁÏ‰ .‰ÓˆÚ ‰È„ÓÏÂ ÂÓˆÚ ˜ÊÁÂÓ‰ ÁË˘Ï ‰ÊÎ ÁË˘ ÍÂ˙Ó
ÌÈÁ¯Ê‡· ÌÈÚ‚ÂÙ‰) ‰Ï‡ ÌÈ˘ÚÓ· ‰‡Â¯˘ ÈÓ Û‡Â ,‰Ï·Á È˘ÚÓ Ï˘ ‰¯Âˆ ˙˘·ÂÏ
Û‡Â ˙ÎÓÒÂÓ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰˘ ‰„ÂÈ ,‰ÏÈ¯‚ ˙ÓÁÏÓ Ï˘ ‰¯Âˆ ,(ÌÈÂÂÏ˘
Ë·È‰‰Â È‡·ˆ‰ Ë·È‰‰ .Ì˙ÚÈÓÏ ÌÈ˘Â¯„‰ ÌÈÚˆÓ‡‰ ÏÎ· ËÂ˜Ï ˙·ÈÈÁ

237".„Á‡ Ë·È‰ ‡Ï‡ ‡ÂÙÈ‡ ÌÈ‡ ÈÂÁË·‰

Ô‰È˙ÂÎÏ˘‰˘Â ÂÈ„È·˘ ÁË˘· ˙ÂË˜‰ ˜ÈÊÁÓ‰ ˙ÂÏÂÚÙ ÏÂÏÎÏ ÈÂ˘Ú ÍÎÈÙÏ È‡·ˆ Í¯Âˆ
Ï˘ ‰ÈÁË˘Ï Ì‚ ‡Ï‡ ˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÔÂ˙‰ ÁË˘Ï ˜¯ ‡Ï ˙ÂÂÂÎÓ ˙ÂÈ˙‚Ó‰
Ï˘ ÂÈ¯·„Ó (Ernst Fraenkel) Ï˜¯Ù ËÒ¯‡ ËËˆÓ ÍÎ 238.‰ÓˆÚ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰

:‰ÓÈÈ˙Ò˘ ¯Á‡Ï ‰Â˘‡¯‰ ÌÏÂÚ‰ ˙ÓÁÏÓ ÈÓÈ Ô·

“‘The occupation of a foreign territory does not represent an end in
itself; its end is the realization or the protection of certain public
interests; it is an act of sovereignty. The occupying power makes use
of its army, which is nothing else but its executive agent, in order to
exercise its sovereignty and to realize and protect its interests.’”239

ÛÈÒÂÓ ,˜ÈÊÁÓ‰ ‡·ˆ‰ ÔÂÁËÈ·Ï ˙Ú‚Â‰ ÌÈÈ‡·ˆ ÔÈ„ È˙·Ï ˙ÂÎÓÒ ˙˜Ú‰Ï ¯˘˜‰·
“‘to :˙ÂÂÎÓ ‰˙È‰ ˙‡Ê‰ ˙ÂÎÓÒ‰ ˙˜Ú‰ ÈÎ ˘È‚„Ó‰ ‰ÙÂˆ Â˙Â‡ È¯·„Ó Ï˜¯Ù

234.(‰ÏÈ˘ ËÙÂ˘‰ È¯·„) (1981) 629, 622 (2)ÂÏ „"Ù ,ÔÂÁËÈ·‰ ¯˘ ' ·È·Ë 202/81 ı"‚· Â‡¯
235È ËÙ˘Ó ÈÂÈÚ "ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘· ÌÈÈ¯Â·Èˆ‰ ÌÈÈÁ‰Â ¯„Ò‰ ˙¯ÈÓ˘" ÔÈÈË˘È„ Ì¯ÂÈ Â‡¯

,785 (4)ÊÏ „"Ù ,Ï"‰ˆ ˙ÂÁÂÎ „˜ÙÓ ' ÔÂÓÏÚÓÏ‡ 393/82 ı"‚· Ì‚ Â‡¯ .407 ,405 („"˘˙)
.(1983) 794

236.109 ‰¯Ú‰ ÏÈÚÏ ,'·ÈÂ‡ ÔÈÈÚ
237.(ÔÂ˜˙ÈÂ ËÙÂ˘‰ È¯·„) 117 'Ú· ,Ì˘
238.(ÈÂ„Ï ËÙÂ˘‰ È¯·„) 178 'Ú· ,109 ‰¯Ú‰ ÏÈÚÏ ,ÂÏÈÁ ÔÈÈÚ ;Ì˘ ,Ì˘ Ï˘ÓÏ Â‡¯
239.Fraenkel, supra note 113, at p. 198 :Â‡¯
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protect not only the army itself but also the state of which it is the executive
240.agent, and that state’s sovereignty and independence’”

ÏÚ ‰‚‰‰ Ì˘Ï ÈÎ ,˙Â¯È‰·· ÚÓ˘È‰Ï ‰ÈÂ‡¯˘ ˙Ó‡‰ ‰˙ÂÂ˙Â‰ ÌÈ¯ÂÒÈÂ ·‡Î·
ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ,ÌÈ„·‡˙Ó ¯Â¯Ë „ÂÁÈÈ·Â ,˙ÂÈÏ·Á ˙ÂÙ˜˙‰ ÈÙÓ ÌÈÏ‡¯˘ÈÂ Ï‡¯˘È
.ÌÈÏ‡¯˘È‰ ·Â¯Ï ˙È·¯ÚÓ‰ ‰„‚· ÌÈÈ˙˘ÏÙ‰ ÌÈ·˘Â˙‰ ·Â¯ ÔÈ· ıÈÁ ˙¯ÈˆÈÏ ÈÂÈÁ
Â˙ÈÈ· ÏÚ 2002 ÏÈ¯Ù‡· 14-· ÍÎÈÙÏ ‰ËÈÏÁ‰ ÈÓÂ‡Ï ÔÂÁËÈ· ÈÈÈÚÏ ÌÈ¯˘‰ ˙„ÚÂ
˙¯‚ÒÓ· ˙ÂÈÚˆ·Ó‰ ˙ÂÏÂÎÈ‰Â ˙ÂÎ¯Ú‰‰ ˙‡ ˜ÊÁÏÂ ¯Ù˘Ï" :È„Î· ‰„¯Ù‰ ÏÂ˘ÎÓ Ï˘
ÈÓÂÁ˙Ó ˙ÈÏ·Á ˙ÂÏÈÚÙ ˙¯È„Á ÚÂÓÏÂ ˘·˘Ï ,ÏÎÒÏ È„Î ,¯Â¯Ë‰ ÌÚ ˙Â„„ÂÓ˙‰

242.‰Ï˘ÓÓ‰ È„È ÏÚ ÔÎÓ ¯Á‡Ï ‰¯˘Â‡ ‰ËÏÁ‰‰ 241."Ï‡¯˘ÈÏ ÔÂ¯ÓÂ˘Â ‰„Â‰È
·Ï˘‰ .ÌÈ·Ï˘ È˘Ï ˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ˙‡ ‰˘ÚÓÏ ˜ÏÁÏ ÈÏÏÎ ÔÙÂ‡· Ô˙È
Ú‚¯‰Ó ÏÈÁ˙Ó ¯˘‡ “wake-of-battle”-‰ Â‡ ˙Â·¯˜‰ Ï˘ ·Ï˘‰ ‡Â‰ ÔÂ˘‡¯‰
"È˙ÒÈÙ˙"‰ ·Ï˘‰ ˜ÂÈ„ ¯˙ÈÏ Â‡ È˘‰ ·Ï˘‰ .ÁË˘· ËÏÂ˘ ˜ÈÊÁÓ‰ ÁÂÎ‰ Â·
Ï˘ ·ˆÓ· ‡ˆÓ‰ ÁË˘‰ ÔÓ ˜ÈÙÒÓ ˜Á¯Ó· ˙ÎÚÂ„ ·¯˜‰ ˙ÏÂÓ‰ ¯˘‡Î ˘Á¯˙Ó
·¯˜‰ ‡ÏÂ ÁË˘‰ ÏÂ‰ÈÂ ÌÈ¯„ÂÒÓ ¯˙ÂÈ Â‡ ˙ÂÁÙ Â· ÌÈ‡˙‰ ,˙È˙ÓÁÂÏ ‰ÒÈÙ˙
˙ÂÏÂÚÙ Ï˘ ·Ï˘Î ˙È˙ÓÁÂÏ ‰ÒÈÙ˙ ‰ÂÂ‰˙Ó ,ÏÏÎ Í¯„· Ê‡ Â‡ 243.È¯˜ÈÚ‰ È˘Â˜Ï ÍÙÂ‰
,ÂÊ ‰ÙÂ˜˙ 244.˜ÊÁÂÓ‰ ÁË˘· ‰ÓÈÈ˙Ò‰ ‰ÊÚ‰ ‰ÓÈÁÏ‰ Â· ·ˆÓ‰ ˙‡ Û˜˘Ó˘ ‰·È‡‰
Ï˘ ÂÈˆÓ‡Ó· ˙¯ÎÈÂ ,˜ÊÁÂÓ‰ ÁË˘‰ ÔÓ ‰·È‡ ˙ÂÏÂÚÙ ÂÙÏÁ Â· È‡·ˆ‰ ·Ï˘‰ ‡È‰
ÍÈ˘Ó‰Ï ÔÈ‰ ÒÙÂ˙‰ ÁÂÎ‰ ˙ÂÈÂÎÓÒ ÈÎ ,˙ÂÈÏÏÎ· ÌÚËÂÈ 245.¯„ÂÒÓ Ï‰Ó ÔÂÎÏ ˜ÈÊÁÓ‰
˘¯„‰ ÏÎÎ ÌÏˆÏÂ ÌÈÈˆ¯‡‰ ÌÈ·‡˘Ó‰ ÏÚ ‰ËÈÏ˘‰ ÏÂËÈÏÂ ÔÈ˜˙‰ Ï‰ÈÓ‰ ˙¯„Ò‰·
ÔÙÂ‡· ˘Á¯˙Ó‰ 246.ÂÓˆÚ ÂÏ˘ ÌÈÈ‡·ˆ‰ ÌÈÎ¯ˆ‰ ¯Á‡ ÈÂÏÈÓ Ì˘Ï ÔÎÂ ÂÊ ˙ÈÏÎ˙ ˙·ÂËÏ
ÁÎ‰ ‰Ê ‡‰ÈÂ ,‰È˙ÂÈÂÎÓÒ ˙‡ ÏÈÚÙ‰ÏÓ ‰ÚÂÓ ˙ÈÓÈËÈ‚Ï‰ ‰Ï˘ÓÓ‰˘ ‡Â‰ È˙Â‰Ó
˙‡ ‰ÓˆÚÏ ˙˘ÎÂ¯ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ÍÎÏ È‡ 247.ÔÏÈÚÙÈ ‰˘ÚÓÏ˘ ÂÓˆÚ· ˜ÈÊÁÓ‰
¯„ÂÒÓ‰ ÂÏ˘ÓÓÏ ˙È‡¯Á‡ ‰È‰Â 248ÂÈ·˘Â˙Â ˜ÊÁÂÓ‰ ÁË˘‰ ˙‡ Ï‰Ï ˙ÈÓÊ‰ ˙ÂÎÊ‰
ÈÎ ,ÂÚ·˜· ÂÏ‡ ˙ÂÈ¯Á‡ÏÂ ˙ÂÎÓÒÏ „ÂÒÈ‰ ˙‡ ˜ÈÚÓ ‚‡‰ ˙Â˜˙Ï 43 ÛÈÚÒ 249.ÁË˘‰ Ï˘

240.Id.
241ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯ ;(˘ÈÈ· ˙ËÙÂ˘‰ È¯·„) 77 ‰¯Ú‰ ÏÈÚÏ ,ÌÈ‰‡¯·‡ ÔÈÈÚ

.42 ‰˜ÒÙ· ,63 ‰¯Ú‰
242.43 ‰˜ÒÙ· ,Ì˘ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;Ì˘ ,Ì˘ ,ÌÈ‰‡¯·‡ ÔÈÈÚ
243.Greenspan, supra note 134, at p. 214 :Â‡¯
244McDougal & Feliciano, supra note 199, at p. 740; Myres S. McDougal & :Â‡¯

Florentino P. Feliciano Law and Minimum World Public Order: The Legal Regulation
.of International Coercion (1961) 740

245.von Glahn, supra note 110, at p. 226 :Â‡¯
246.Stone, supra note 112, at p. 697 :Â‡¯
247,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó ;Oppenheim, supra note 145, at p. 436 :Â‡¯

.362 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ
248.Oppenheim, id.
249.11.16.1 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
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ÁÈË·‰ÏÂ ÌÎ ÏÚ ¯ÈÊÁ‰Ï ˙Ó ÏÚ Â˙ÏÂÎÈ·˘ ÌÈÚˆÓ‡‰ ÏÎ· ËÂ˜˙ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰
250.ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ¯˘Ù‡‰ ˙„ÈÓ·

,·ÈÂ‡‰ Ï˘ÓÓ È„È˜Ù˙ ÏÎ ÈÎ ‰È‰ ˙È˘ÚÓ‰ ‰‡ˆÂ˙‰ ,ÔÈÂÚ ÁË˘ ÒÙ˙˘ÎÏ
Â‡ ÌÈ˜ÒÙÂÓ ,ÌÈÈÓÂ˜Ó Â‡ ÌÈÈ¯ÂÊÈ‡ ,ÌÈÈÏÏÎ ,ÌÈÈÏ‰Ó Â‡ ,ÌÈÈÚÂˆÈ· ,ÌÈÈ˙˜ÈÁ˙
˜ÈÊÁÓ‰ ÔÂÎÓ ÌÓÂ˜Ó· .˜ÈÊÁÓ‰ Ï˘ ÚÓ˙˘Ó‰ Â‡ ˘¯ÂÙÓ‰ Â¯Â˘È‡· ˜¯ ÌÈÎ˘Ó
ÔÎÂ˙Ó˘ ˙Â·ÈÒ‰ .ÈÁ¯Ê‡Î È‡·ˆ ,‰Ê ¯Ë˘Ó ÈÂÈÎÏ ˙ÂÚÓ˘Ó ÔÈ‡Â ,ÂÓˆÚ Ï˘Ó Ï‰Ó
ËÙ˘Ó‰ ÈÏÏÎ· ·ÂÁÈ ‡Â‰ È‡·ˆ ˜ÈÊÁÓÎÂ ,È˙ÈÓ‡‰ ÂÚ·Ë ÏÚ Â„ÈÚÈ Ô„·Ï ÁÓˆ

251.ÌÈÈË·Ï¯‰ ÈÓÂ‡ÏÈ·‰
„ÁÈÈ˙Ó ÔÎ˘ ,ÏÈ‚¯ Ï‰ÈÓÏ ˜ÈÊÁÓ‰ ÁÎÓ ÏÁÂÓ‰ Ï‰ÈÓ ˙ÂÂ˘‰Ï Ô˙È ‡Ï ,˙‡Ê ÌÚ
‰Ï·‚‰ ÏÎÓ ˜ÈÊÁÓ‰ ¯¯ÁÂ˘Ó ÂÏÂ‰È· .È‡·ˆ Ï˘ÓÓ Â˙ÂÈ‰· ÔÂ¯Á‡‰ ÔÓ Ï„·Â ‡Â‰
‰È‰ ÁË˘‰ Ï˘ ‰ÒÈÙ˙‰ ÔÎ˘ ,Â„È ˙Á˙ ¯˘‡ ÌÈÁË˘·˘ ˙È˙˜ÈÁ˙ Â‡ ˙È˙˜ÂÁ
ÒÈÒ·· ˙Â„ÓÂÚ ‰ÓÁÏÓ‰ ˙ÈÏÎ˙ ÔÎÂ ÂÈ˙ÂÁÂÎ ÔÂÁËÈ· ÏÚ ‰¯ÈÓ˘‰Â ,‰ÓÈÁÏ‰ ˙Â¯ËÓÓ
¯·„‰˘ ÏÎÎ .˙Â·ÈÒ‰Â ÌÈ‡˙‰ ÏÎ ˙Á˙ ÔÓ„˜Ï ÂÈÏÚÂ ,˜ÈÊÁÓ‰ Ï˘ ÌÈÒ¯ËÈ‡‰
ËÚÓÎ ˙ÂÎÓÒ ˙˜ÚÂÓ ˜ÈÊÁÓÏ ,‰ÓÁÏÓ‰ ˙¯ËÓÏÂ ˜ÈÊÁÓ‰ ‡·ˆ‰ Ï˘ ÂÂÁË·Ï Ú‚Â

252.ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ÁÈË·‰Ï ·ÈÂÁÓ ‡Â‰Â ˙ËÏÁÂÓ
ËÈ·‰Ï ÏÈÚÂÓ ‰Ê ‡‰È ÈÎ ‰‡¯ ,È‡·ˆ‰ Ï˘ÓÓ‰ Ï˘ ‰Ê Ë·È‰ ˙˘ÁÓ‰ Ì˘Ï
‡ÈˆÂ‰ 1945 ÏÈ¯Ù‡· .‰È˘‰ ÌÏÂÚ‰ ˙ÓÁÏÓ· ‰ÈÓ¯‚· È‡˜È¯Ó‡‰ Ï‰ÈÓ‰ Ï‡
¯ÂÂ‡‰ÊÈÈ‡ ËÈÂ„ Ï¯‚Ï (directive) ‰ÈÁ‰ Combined Joint Chiefs of Staff-‰
˙Âˆ¯‡ Ï˘ occupation forces-‰ Ï˘ ÈÏÏÎ‰ „˜ÙÓ‰ ,(Dwight D. Eisenhower)
Ï˘ÓÓ‰ Ï˘ ˙ÂÈ˜ÂÁ‰ ˙Â·ÂÁÏÂ ˙ÂÈÂÎÊÏ ¯˘‡· ÂÎÈ¯„‰Ï ˙Ó ÏÚ ,‰ÈÓ¯‚· ˙È¯·‰
:ÈÎ ˘¯ÂÙÓ· ‰¯ÂÓ ‰ÈÁ‰‰ .˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ˙˜ÊÁÂÓ‰ ‰ÈÓ¯‚· È‡˜È¯Ó‡‰ È‡·ˆ‰

“you are, by virtue of your position, clothed with supreme legislative,
executive, and judicial authority in the areas occupied by forces under
your command. This authority will be broadly construed and includes
authority to take all measures deemed by you necessary, appropriate
or desirable in relation to military exigencies and the objectives of a
firm military government.”253

250‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Ï 43 ÛÈÚÒ Â‡¯
,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ ;114 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È·

.11.9 ‰˜ÒÙ·
251.Greenspan, supra note 134, at p. 223 :Â‡¯
252.Oppenheim, supra note 145, at p. 437 :Â‡¯
253Directive to Commander-in-Chief of United States Forces of Occupation Regarding the

Military Government of Germany, para. 2(b) (Apr. 1945) http://www.yale.edu/law
˙È¯·‰ ˙ÂÁÂÎ ˙ÂÈÈ„Ó· ‰ÈÈÚ ÂÊ ‰ÈÁ‰ .(19.8.07-· ˜„·) web/avalon/wwii/ger02.htm

.Id. .‰ÓÁÏÓ‰ ¯Á‡Ï˘ ·Ï˘‰ Ï˘ ‰Â˘‡¯‰ ‰ÙÂ˜˙· ‰ÈÓ¯‚·
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Ï˘ ¯˙ÂÈ· ÌÈ‰Â·‚‰ ÌÈ‚¯„‰ ,(Gerhard von Glahn) Ô‡Ï‚ ÔÂÙ „¯‡¯'‚ ¯È·Ò‰ ,‰˘ÚÓÏ
“the occupying powers would :ÈÎ (‰ËÏÈ ˙„ÈÚÂÂ·) ‰ËÏÁ‰Ï ÂÚÈ‚‰ ˙È¯·‰ ˙ÂÁÂÎ
254.have authority greater than the traditional ‘military occupant’ possessed̃
Allied occupation) ˙È¯·‰ ˙ÂÁÂÎ È„È ÏÚ ‰ÈÓ¯‚ Ï˘ ‰˙ÒÈÙ˙ Ï˘ ‰ÈÂÙˆ‰ ‰Î¯Â‡Â
ÔÈ·Ó 255.(decades) ÌÈ˘ ˙Â¯˘Ú Ï˘ ÌÈÁÂÓ· ‰Â„È Ê‡ ‰˙È‰ „ÈÓ˙ (of Germany

:˘ ‰ÈÁ‰‰ ‰˙È‰ ˙˜ÊÁÂÓ‰ ‰ÈÓ¯‚· È‡·ˆ‰ Ï˘ÓÓ‰ Ï˘ ÌÈÂÓ‰ ÂÈ„ÚÈ

“The principal Allied objective is to prevent Germany from ever
again becoming a threat to the peace of the world. Essential steps
in the accomplishment of this objective are the elimination of
Nazism and militarism in all their forms, the immediate apprehension
of war criminals for punishment, the industrial disarmament and
demilitarization of Germany, with continuing control over Germany’s
capacity to make war, and the preparation for an eventual
reconstruction of German political life on a democratic basis.”256

Potsdam Proclamation-‰ Ô‰Â ÌÈÙÈ‰ Ï˘ ‰ÚÈÎ‰ ÈÎÓÒÓ Ô‰ ÈÎ ,¯ÚÂÈ ‡Á¯Â‡ ·‚‡·
‚‡‰ ˙Â˜˙· ˙ÂÚÈÙÂÓ‰ ÂÏ‡ ÏÚ ˙ÂÏÂÚ‰ ˙ÂÈÂÎÓÒ ˙È¯·‰ ˙ÂÏÚ·Ï Â˜ÈÚ‰ ,1945-·

257.Ô„È ÏÚ ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘Ï ÒÁÈ·
ÔÎÏ ‰˙Â‡ ·ÈÈÁ ,1967 ˙˘· ˙È·¯ÚÓ‰ ‰„‚‰ ÈÁË˘Ï Ï‡¯˘È Ï˘ ‰È˙ÂÁÂÎ ˙ÒÈÎ·
‡Ï ¯˘‡ ÈÏ‰Ó ÈÙÂ‡ ˙ÂÏÚ· ˙ÂÏËÓ Ô˙Â‡ ÏÎ ‰ÓˆÚ ÏÚ ÏÂËÈÏ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰
˙Ï·˜ .ÌÈÁË˘· ‰˘ÚÓÏ ‰ËÈÏ˘‰ ˙ÏÚ· ˙Â˘¯‰ ‰˙ÂÈ‰· ÔÏÈÚÙ‰ÏÂ ,‡ÏÓÏ Ô„¯È ‰ÏÎÈ
˙È·˜Ú ÍÎÈÙÏ ‰˙È‰ ,˙ÂÓ„Â˜‰ ˙ÂÈ„¯È‰ ˙ÂÈÂÎÓÒ‰Â ˙Â·ÂÁ‰ ,˙ÂÈ¯Á‡‰ ˙‡ Ï‡¯˘È
˜ÊÁÂÓ‰ ÁË˘‰ ˙‡ Ï‰Ï ˙ÂÎÓÒ‰ ˙‡ ÒÙÂ˙Ï ÌÈ˜ÈÚÓ‰ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ÈÏÏÎ ÌÚ
ÏÈÚÈ‰ ÏÂ‰È·Â È¯Â·Èˆ‰ ¯„Ò‰ ˙ÂÈÎ˘Ó‰· ˜È¯‰ ˙‡ ÚÂÓÏ È„Î Ì„Â˜‰ Ï‰Ó‰ ÌÂ˜Ó·
Ï˘ ¯˙ÂÈ· ‰·Â˘Á‰Â ‰Â˘‡¯‰ Â˙¯ËÓ .Â˙˜ÊÁ·˘ ¯ÂÊ‡· ÌÈÈ˜˙‰ ÌÂÈÓÂÈ‰ ÈÈÁ Ï˘
Ì˙·˘‰ ‰˙ÈÈ‰ Ï‡¯˘È Ï˘ ‰˙ËÈÏ˘ ˙Á˙ Â‡· ¯˘‡ ÌÈÁË˘· ÈÏ‡¯˘È‰ È‡·ˆ‰ Ï˘ÓÓ‰
‰˜ÈÚ‰ ÌÈÁË˘Ï Ï"‰ˆ Ï˘ Â˙ÒÈÎ 258.Ì‰ÈÏÚ ‰¯ÈÓ˘‰Â ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ Ï˘
·˘Á ‡Ï ‰Ê ÌÈ¯·„ ·ˆÓ .Ô‚Â‰Â ¯Â„Ò Ï‰Ó ÔÂÎÏ ,‰·ÂÁ‰ ˙‡ Û‡Â ,˙ÂÎÊ‰ ˙‡ Ï‡¯˘ÈÏ
‡Ï‡ ,ÌÂÁË·Â ÌÈÈ‡·ˆ‰ ˙ÂÁÂÎ‰ ÏÚ ‰¯ÈÓ˘Ï ÈÚˆÓ‡Î Â‡ ‰ÓÈÁÏ‰ ˙Â¯ËÓÓ ˙Á‡Î ˜¯
,È‡·ˆ Ï˘ÓÓ Ï˘ ‰Ê· Ì‚ ,·ˆÓ ÏÎ· ¯ÒÓ˙‰Ï ˜ÈÊÁÓ‰ ˙Â·ÈÂÁÓ Ï˘ ¯ˆÂ˙Î ‡Â‰ ·˘Á

254.von Glahn, supra note 110, at p. 276 :Â‡¯
255.Id.
256Directive to Commander-in-Chief of United States Forces of Occupation Regarding the

.253 ‰¯Ú‰ ÏÈÚÏ ,Military Government of Germany, para. 4(c)
257.von Glahn, supra note 110, at p. 286 :Â‡¯
258.Shamgar, supra note 164, at p. 43 :Â‡¯
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ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ Ï˘ ‰¯È˘È ‰‡ˆÂ˙ ÂÈ‰ È‡·ˆ‰ Ï˘ÓÓ‰ ÔÂÈÎ 259.˙ÂÈËÙ˘Ó‰ ÂÈ˙Â·ÂÁÏ
,Ô‰È˙ÂÈÂÎÓÒ ˙‡ ÏÈÚÙ‰Ï ˙ÂÓ„Â˜ ˙ÂÏ˘ÓÓÓ ¯ˆ· Ì‰· ,ÌÈÁË˘Ï Ï"‰ˆ Ï˘ Â˙ÒÈÎ Ï˘Â
‡È˘ ¯ÈÚÓ ,ÈÓÂ‡ÏÈ·‰ ËÙ˘ÓÏ Ì‡˙‰·Â ÍÎÓ ‰‡ˆÂ˙Î 260.‰È‰ ¯˘‡ È˜ÂÁ‰ Ô„ÓÚÓ ‰È‰
ÂÏÈÙ‡ ÔÓÊ ˜¯Ù Í˘ÓÈ‰Ï ÏÂÎÈ È‡·ˆ Ï˘ÓÓ ÈÎ ,¯‚Ó˘ ¯È‡Ó ,¯·Ú˘Ï ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È·

:Ï·‚ÂÓ È˙Ï·

“the exercise of the right of military administration over the territory
and its inhabitants had no time-limit, because it reflected a factual
situation and pending an alternative political or military solution this
system of government could, from the legal point of view, continue
indefinitely.”261

‰ÒÈÙ˙‰ ÍÏ‰Ó· Ì‰È˙ÂÎÏ˘‰Â ÌÈÈ¯ËÈÓÂ‰‰ ÌÈÏÂ˜È˘‰Â È‡·ˆ‰ Í¯Âˆ‰ ÈÏÂ˜È˘
ÌÈÁË˘Ï ˙Â·¯˜‰ Â˜Á¯˙‰ Ê‡˘ ,·¯˜‰ ÔÓÊ·˘ ÂÏ‡Ó ÏÏÎ Í¯„· ÌÈÂ˘ ˙È˙ÓÁÂÏ‰
“a :‰˘ÚÓÏ ‰È‰ ˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ,‰˙Â‰Ó· ,˙‡Ê ÌÚ 262.È¯Ó‚Ï Â˜ÒÙ Â‡ ÌÈ¯Á‡
“a :¯„‚· ‰˘ÚÓÏ È‰È¯‰Â Ô‡Ï‚ ÔÂÙ ·˙ÂÎ ,phase of war as yet undecided”
263.temporary phenomenon, subject to the changing fortunes of the conflict”
‡Ï ‰ÚÙÂ˙ ‰È‰ ˙È˙ÓÁÂÏ ‰ÒÈÙ˙ ÈÎ (Ernst Feilchenfeld) „ÏÙ'ˆÏÈÙ ËÒ¯‡ ÛÈÒÂÓ

:ÔÈ‚ÙÓ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰˘Â ‰ÈÈÙ‡Ó· ‰·ÈˆÈ

“cognizance of that kind of precariousness which results from the fact
that a war is still going on .... The territorial change of belligerent
occupation ...is treated as precarious as long as the war continues.”264

ÔÈ·Â ˙ÏÏÂÎ ‰ÓÁÏÓ ÔÈ· ˙ÏËÏËÈÓ ,˙ÂÂ‰˙‰Ï Ê‡ ‰ÈÂ˘Ú ‰ÁÂË· ‡ÏÂ ‰˙˘Ó ˙Â‡ÈˆÓ
¯‚¯·Ê¯ÂÂ˘ '‚¯Â'‚ 265.˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÔÂ˙‰ ÁË˘‰ ÏÂ‰È Ï˘ ˙ÈÒÁÈ‰ ‰ÂÂÏ˘‰

:˘ ˙ÂÈ‰ ,Ò¯Â‚ (Georg Schwarzenberger)

259.Id.
260.Id.
261:Â‡¯ .‰ÎÂ¯‡ ‰ÙÂ˜˙ Í˘ÓÈ‰Ï ‰ÏÂÎÈ ˙È‡·ˆ ‰ÒÈÙ˙ Greenspan ÈÙÏ ÏÈÚÏ ÔÈÂˆ˘ ÈÙÎÂ .Id.

von Glahn, supra note 110, at :Ì‚ Â‡¯ .Greenspan, supra note 134, at p. 266 note 181
.p. 276

262McDougal & Feliciano, supra note 199, at pp. 739y740; McDougal & Feliciano, :Â‡¯
supra note 244, at pp. 739y740; Greenspan, supra note 134, at p. 214; von Glahn, id.

.at p. 226
263Ernst H. Feilchenfeld The International Economic. :Ì‚ Â‡¯ .von Glahn, id. at p. 273

.Law of Belligerent Occupation (1942) 4, 7
264.Feilchenfeld, id. at p. 5
265.Cf. von Glahn, supra note 110, at p. 275
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“any part of a territory controlled by a belligerent is a potential
fighting zone... the distinction between fighting zones, occupied
enemy territories and unoccupied territories of belligerents is becoming
increasingly blurred, and all these areas tend to merge into potential
fighting zones.”266

,1918 ¯·Ó·Â· 11-Ó ‰Â˘‡¯‰ ÌÏÂÚ‰ ˙ÓÁÏÓ· ˜˘‰ ˙˙È·˘ ¯Á‡Ï ,‡Ó‚Â„ Ì˘Ï
˜ÊÁÂÓ‰ ÁË˘· ÂË˜ ,˙È¯·‰ ˙ÂÏÚ· È„È ÏÚ (Rhineland) „ÏÈÈ¯‰ ˜ÊÁÂ‰ ˙Ú
ÂÈÈÚ· 267.˙È˘· ıÂ¯ÙÏ ‰ÓÁÏÓ‰ ÈÏÂ‡ ‰ÏÂÏÚ ÈÎ ‰ÈÙÈˆ ÍÂ˙Ó ÌÈÂ˘ ÌÈÈ‡·ˆ ÌÈÚˆÓ‡
“continuing) ˙„Ó˙Ó ‰ÓÁÏÓ „ÏÈÈ¯· ˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ‰˙ÂÎ Û‡ ‰ÙÂ˜˙‰ Ô· Ï˘
,˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ Ï˘ „ÂÒÈ‰ ˙Á‰ ÈÎ ¯·ÂÒ‰ ÂÂÚÈË· ‰˘˜˙È ,ÔÎ Ì‡ 268.(war”
˙ÓÈÈ˜˙Ó „ÈÓ˙ ,ÂÊ ‰ÒÈÙ˙· ÌÈÂ˙‰ ÌÈÁË˘‰ Ì˙Â‡· ‰ÊÚ ‰ÓÈÁÏ Ï˘ ‰ÓÂÈÒ È¯˜
ÌÈÚˆ·Ó ,˜ÊÁÂÓ ÁË˘· ˙ÈÒÁÈ ‰ÚÈ‚¯ ˙Â˙ÈÚ· Û‡˘ ,Ô‡ÎÓ .ÏÈÚÏ ¯ÎÊÂ‰˘ ÈÙÎ 269,Ì‰·
,Ì˙ÈÚ· ÌÈˆÂÁ ˙ÂÈ‰Ï ÌÈÈÂ˘Ú ,¯Â¯Ë‰ ÌÂÈ‡Ï ‰ÈÙÈˆ ÍÂ˙Ó ÏÚÂÙÏ ÌÈ‡ˆÂÓ‰ ÌÈÈ‡·ˆ
‰ÏÈÚÙ ‰ÓÈÁÏ· ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ˙ÂÎÓÒ ÔÈ· ‰Á·‰‰ ˘Ë˘ËÈ‰Ï ‰ÏÂÏÚ ÌÈÈËÚ·Â
,‰ÏÈÚÙ ‰ÓÈÁÏÏ ˜¯ ÌˆÓËˆÓ ÂÈ‡ ÈÂÈÁ È‡·ˆ Í¯Âˆ 270.‰‚ÂÙ‰ ˙Â˙ÈÚ· ‰È˙ÂÈÂÎÓÒ ÔÈ·Ï
Ô˙ÚÈÓ Ì˘Ï ˙˜ÊÁÂÓ‰ ‰È¯ÂËÈ¯Ë‰ ÍÂ˙· Ì‚ ˙¯ÎÈ ˙ÂÈ‰Ï ‰ÈÂ˘Ú Û‡ Â˙ÂÈÂÈÁ È¯‰Â
ÏÈÚÏ ¯·ÒÂ‰ ¯·Î˘ ÈÙÎ ‰Ê ·ˆÓÓ ˙¯·˙ÒÓ‰ ‰‡ˆÂ˙‰ 271.˙Ú Ì¯Ë· ˙ÂÈ˘ÓÓ ˙ÂÎÒ Ï˘
.˙Á‡ ‰ÂÚ·Â ˙Ú· ÌÈÓÈ˘È ‰ÓÈÁÏ‰ ÏÂ‰È ÈÈ„ Ô‰Â ˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ÈÈ„ Ô‰ ÈÎ ‰È‰
Combined Joint-‰ Ï˘ Â¯Â˘È‡ ‡‰˙ ‰Ê „ÁÂÈÓ ·ˆÓ Ï˘ ÂÓÂÈ˜· ‰¯Î‰Ï ‰‡ ‡Ó‚Â„
˙¯ÎÊ‰ ‰ÈÁ‰ ‰˙Â‡· ‰ÂÂ‰˙Ó‰ È‡·ˆ Í¯Âˆ Ï˘ „Â‡Ó ·Á¯ ÌÂ˘ÈÈÏ Chiefs of Staff
ÂÏÂ‰È Ï˘ ˙ÂÈ˜ÂÁ‰ ˙ÂÈÂÎÊÏÂ ˙Â·ÂÁÏ ÒÁÈ· ¯ÂÂ‡‰ÊÈÈ‡ Ï¯‚Ï 1945 ÏÈ¯Ù‡Ó ÏÈÚÏ
ÒÈÒ· ˙‡ ‰Á·· ,‰ÈÁ‰‰ .ÌÈ˜ÊÁÂÓ‰ ‰ÈÓ¯‚ ÈÁË˘· È‡˜È¯Ó‡‰ È‡·ˆ‰ Ï˘ÓÓ‰ Ï˘
,‰˜È˜ÁÏ ‰ÂÈÏÚ‰ ˙ÂÎÓÒ‰ ˙‡ ¯ÂÎÊÎ ¯ÂÂ‡‰ÊÈÈ‡ Ï¯‚Ï ‰˜ÈÚ‰ ,È‡·ˆ‰ Ï˘ÓÓ‰
,‰˙¯Â‰ Û‡ ‰ÈÁ‰‰ .Â„Â˜ÈÙ ˙Á˙ ˙ÂÁÂÎ‰ È„È ÏÚ ÌÈÒÂÙ˙‰ ÌÈ¯ÂÊÈ‡· ËÂÙÈ˘ÏÂ ÚÂˆÈ·Ï
Ì‡˙‰·˘ ,ÌÈÚˆÓ‡‰ Ì˙Â‡ ÏÎ ˙‡ ˙ÏÏÂÎÎ ·Á¯ ÔÙÂ‡· ‰˘¯ÙÏ ˘È ÂÊ ˙ÂÎÓÒ ÈÎ
˙Â¯ËÓÏ Ì‚Â ÌÈ˜ÁÂ„ ÌÈÈ‡·ˆ ÌÈÎ¯ˆÏ ¯˘˜· ÌÈÈÂˆ¯ Â‡ ÌÈÈÂ‡¯ ,ÌÈ˘Â¯„ ,Â˙Ú„ ÏÂ˜È˘Ï

272.‰˘˜Â È‡·ˆ Ï˘ÓÓ Ï˘

266Georg Schwarzenberger II International Law as applied by International Courts and
.Tribunals: The Law of Armed Conflicts (1968) 314y315

267.Fraenkel, supra note 113, at p. 9 :Â‡¯
268.Id. at 107
269McDougal & Feliciano, supra note 199, at p. 740; McDougal & Feliciano, supra :Â‡¯

.note 244, at p. 740
270.(ÈÂ„Ï ËÙÂ˘‰ È¯·„) 131 'Ú· ,109 ‰¯Ú‰ ÏÈÚÏ ,'·ÈÂ‡ ÔÈÈÚ Ï˘ÓÏ Â‡¯
271È¯·„) 178 'Ú· ,109 ‰¯Ú‰ ÏÈÚÏ ,ÂÏÈÁ ÔÈÈÚ Ì‚ Â‡¯ ;(ÔÂ˜˙ÈÂ ËÙÂ˘‰ È¯·„) 117 'Ú· ,Ì˘ Â‡¯

.(ÈÂ„Ï ËÙÂ˘‰
272Directive to Commander-in-Chief of United States Forces of Occupation Regarding Â‡¯
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È„È ÏÚ ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘‰ ÍÂ˙Ó ÌÈÚˆ·˙Ó‰ ÌÈÈÏË˜ ÌÈÚÂ‚ÈÙ Ï˘ Ì˙ÚÈÓ
Ï‡¯˘È È„È ÏÚ ˙Úˆ·˙Ó‰ ˙ÈÓÈËÈ‚Ï ‰ÏÂÚÙ ‡È‰ ÌÈÏ‡¯˘ÈÂ Ï‡¯˘È „‚Î ÌÈÏ·ÁÓ
ÌÈ‡ˆÂÈ ÌÈÏ·ÁÓ‰ .ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ÁÈË·‰Ï ‰˙·ÂÁ ÈÂÏÈÓ ˙¯‚ÒÓ·
È‡·ˆ‰ Í¯Âˆ‰ .Ì‰ÈÚÂ‚ÈÙ ˙‡ Úˆ·Ï ÌÂÈÒ· ÌÎ¯„ ÌÈ¯·ÂÚÂ ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘‰Ó
‡Ë·˙Ó ÔÎ Ì‡ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ Ï˘ Â˙Ó˜‰ ˙ÂˆÈÁ ÏÚ ÚÈ·ˆÓ‰ ÈÂÈÁ‰Â ÈÁ¯Î‰‰
‰„¯Â‰Ï ‡È·‰Ï ‰˜ÈÊÁÓ ‰ÓˆÚÓÎ Ï‡¯˘È Ï˘ ‰È˙ÂÁÂÎÏ ¯ÂÚ˘ ÔÈ‡Ï ÚÈÈÒÓ ‡Â‰˘ ÍÎ·
Ï‡¯˘È „‚Î ÌÈÏ·ÁÓ È„È ÏÚ ÌÈÚˆ·˙Ó‰ ÌÈÈÏË˜‰ ÌÈÚÂ‚ÈÙ‰ ˙Ó¯· ˙È˙ÂÚÓ˘Ó
ÌÓÂÏ˘ ÏÚ ‰‚‰Ï ‰˘ÚÓÏ ‰‡È·Ó Û‡ ÏÂ˘ÎÓ‰ Ï˘ Â˙ÂÏÈÚÈ ,ÍÎÏ ¯·ÚÓ .ÌÈÏ‡¯˘ÈÂ
ÏÂ˘ÎÓ‰ .˙È‡·ˆ ˙ÂÏÈÚÙ· Í¯Âˆ‰ ˙˙ÁÙ‰ È„È ÏÚ ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘‰ È·˘Â˙ Ï˘
273.ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ÁÈË·‰Ï Ï‡¯˘È Ï˘ ‰˙·ÂÁÏ Ì‡˙‰· Ì˜ÂÓ ÍÎÈÙÏ

˘ÂÎ¯ ˙ÒÈÙ˙Â Ò¯‰ .Ê

Ò¯‰·Â ‰ÒÈÙ˙· ˙ÂÂÏÓ‰ ‰ÓÁÏÓ ˙Â˙ÈÚ· ˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ Ï˘ ÔÚ·Ë ‡Â‰ ¯ÚˆÓ
˙Â‡ˆÓ‰ ˙Âˆ¯‡· ˘ÂÎ¯Ï Ô˙ÈÏ ÔÂÈÒ ÌÏÂ‡ .È¯Â·Èˆ ˘ÂÎ¯ Ì‚ ÂÓÎ ÈË¯Ù ˘ÂÎ¯ Ï˘
ÌÂÏ˘ ˙Â˙ÈÚ· ‰È·‚Ï ÔÂÚËÏ ÂÏÎÂÈ ¯˘‡ ‰‚‰ ‰˙Â‡ ˙‡ ˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ·
ÔÈ‡ ÏÏÎ ‰ÊÎ˘ ÔÂÈÒ· ˙ÂÎÂ¯Î‰ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ÏÚ ˙ÂÏ·‚‰‰ ÔÎ˘ ,¯˜Ú ‡‰È
‰Ú˜Ù‰ÏÂ ‰ÒÈÙ˙Ï ˙ÂÚ‚Â‰ ‚‡‰ ˙Â˜˙ ˙Â‡¯Â‰ 274.‰ÓÁÏÓ Ï˘ ˙Â‡ÈˆÓ· ˙ÂÈ¯˘Ù‡
ÁË˘· ‰ÒÈÙ˙‰Â ‰Ú˜Ù‰‰ ˙‡ ˙ÂÂ˘Ï ÔÂˆ¯Ï ‰È‡¯ ÔÈ‰ ÈË¯Ù ˘ÂÎ¯ Ï˘ (requisition)
ÔÈ‡ ‚‡‰ ˙Â˜˙ ÈÎ ¯Â¯· ÌÈ¯·„‰ Ú·ËÓ .ÌÂÏ˘ ˙Â˙ÈÚ· expropriation-Ï ˜ÊÁÂÓ
Ï‡ ·¯˜˙‰Ï ˙ÂÂÂÎÓ ‚‡‰ ˙Â˜˙ ÌÓÂ‡ .ÌÂÏ˘ Ï˘ ˙Â˙ÈÚ· ˘¯„˘ ‰Ó ÏÚ ˙ÂÂÚ
Ô·ÂÈ 275.˙Â¯˘Ù‡Ó ‰ÓÁÏÓ‰ ˙Â·ÈÒ˘ ‰ÓÎ „Ú ˙‡Ê Í‡ ÌÂÏ˘ ˙Â˙ÈÚ· ˙ÂÏÁ‰ ˙ÂÓ¯Â‰
˙ÂÏÈ·˜ÓÎ ÔÁ·È‰Ï ˙ÂÈÂ˘Ú ˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ÈÈ„ ˙Á˙ ‰Ú˜Ù‰Â ‰ÒÈÙ˙ ÈÎ ,ÔÎ Ì‡

276.ÌÂÏ˘‰ ÈÈ„ ˙Á˙ ˙È˜ÂÁ‰ expropriation-Ï
˙Â˜˙Ï 23 ÛÈÚÒ· ÈÂˆÓ ‰ÓÈÁÏ· ·ÈÂ‡ ˘ÂÎ¯· ÏÂÙÈË· ‰ÁÓ‰Â ËÏÂ˘‰ ÔÂ¯˜Ú‰

‰ÈÈÚ ÂÊ ‰ÈÁ‰˘ ˙Â¯ÓÏ .253 ‰¯Ú‰ ÏÈÚÏ the Military Government of Germany, para. 2(b)
‡Ï˘ È¯‰ ,‰ÓÁÏÓ‰ ¯Á‡Ï˘ ·Ï˘‰ Ï˘ ‰Â˘‡¯‰ ‰ÙÂ˜˙· ‰ÈÓ¯‚· ˙È¯·‰ ˙ÂÁÂÎ ˙ÂÈÈ„Ó·
,1945 ÏÈ¯Ù‡· ‰˙‡ˆÂ‰ ˙Ú· ‰ÈÁ‰‰ Ï˘ ‰Ù˜Â˙ ˙Ï·‚‰ .ÌÈÂÒÓ ÔÓÊ ˜¯ÙÏ ‰˙ÏÂÁ˙ ‰Ï·‚Â‰
‰ÂÂÎ˙ ‡Ï ÂÊ ‰ÈÁ‰˘ Ì‚‰ .Ì˘ .ÚÂ·˜Ï ˙È¯˘Ù‡ È˙Ï· ‰˙È‰ ÂÏÈÙ‡ ÈÏÂ‡Â ÌÈÈ˘˜ ˙¯¯ÂÚÓ ‰˙È‰
‰ÓÁÏÓ‰ ¯Á‡Ï˘ ‰ÈÓ¯‚Ï ‰ÒÁÈ È·‚Ï ˙È¯·‰ ˙Âˆ¯‡ Ï˘ ˙ËÏÁÂÓÂ ˙ÈÙÂÒ ˙ÂÈÈ„Ó ÏÚ ¯È‰ˆ‰Ï
ÔÓÊ‰ ˜¯Ù ¯Á‡Ï Ì‚ ÌÈÈÂÈÁ ÌÈÚˆÓ‡ ÂÂ‰È ‡Ï ‰· ÌÈ¯ÎÊÂÓ‰ ÌÈÚˆÓ‡‰ ÈÎ ‰˘Â¯ÈÙ ÔÈ‡Â ,(Ì˘)

.‰ÒÈÙ˙Ï ÈÂ˘‡¯‰
273.189y186 ,181 ˙Â‡˜ÒÙ ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
274.Schwarzenberger, supra note 266, at p. 243 :Â‡¯
275.Id. at p. 246
276.Id. at p. 272
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˙ÂˆÂÁ ÔÈ‰ ‰ÒÈÙ˙‰ Â‡ ‰ÒÈ¯‰‰ Ì‡ ‡Ï‡ ,·ÈÂ‡ ˘ÂÎ¯ Ï˘ ‰ÒÈÙ˙Â Ò¯‰ ¯ÒÂ‡‰ ‚‡‰
“it is especially forbidden...[t]o destroy or seize) ‰ÓÁÏÓ‰ ÈÎ¯ˆÏ ÈÁ¯Î‰ ÔÙÂ‡·
the enemy’s property, unless such destruction or seizure be imperatively
˙ÂÈ˙ÓÁÏÓ‰ ˙ÂÏÂÚÙ‰ Â· ÌÂ˜Ó ,ÍÎÈÙÏ 277.(demanded by the necessities of war”
278.ÈË¯Ù Â‡ È¯Â·Èˆ ,·ÈÂ‡ ˘ÂÎ¯ ÒÂ¯‰Ï Û‡Â ÒÂÙ˙Ï Ô˙È ,ÚÈ‚ÙÓ· ÈÂÈÁÏ ˙‡Ê ˙ÂÎÙÂ‰
·ÈÂ‡ ˘ÂÎ¯Ï ˜ÊÈ‰‰ Â‡ ˘ÂÓÈ˘‰ ˙‡ ÌÈ¯È˙Ó ˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ Ï˘ ÌÈÈÂÈÁ‰ ÌÈÎ¯ˆ‰
.ÈÂ‡¯ ˘ÂÓÈ˘ ¯Î˘ Â‡ ˜Ê‰ ÔÈ‚· ÌÈÈÂˆÈÙ ÌÏ˘Ï ‰·ÂÁ ‡ÏÏ ,È„ÈÈ ‡Ï„ ÂÓÎ È„ÈÈ„ ,ÈË¯Ù
˜ÂÏÈÒ Â‡ ‰„¯Â‰ ,‰„Ó˘‰Ï ‡˘ÂÓ ˙ÂÂ‰Ï ÌÈÂ˘Ú ÌÈÏÂ·ÈÂ ˙Â¯ÚÈ ,˙Â¯„‚ ,ÌÈÈÈ· Ï˘ÓÏ
ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„ÓÏ 11.78 ‰˜ÒÙ Ï˘ ‰Â˘ÏÎÂ 279.ÈÂÈÁ‰ È‡·ˆ‰ Í¯Âˆ‰ Ì˘·Â ˙Á˙

:2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰

“Land and buildings may be used temporarily for the needs of the
occupying power, even if that use impairs its value. Military use would
include, for example, use for ... construction of defensive positions
.... If necessary, houses, fences, and woods may be cleared to open
up a field of fire or the materials used for bridges, roads, or fuel
imperatively needed by the occupying forces. The owner of property
used in this way may claim neither rent nor compensation....”280

2771907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Ï (g)23 ÛÈÚÒ ;Greenspan, supra note 134, at p. 278
ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯ .114 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„·
˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ ;58 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰
“[t]here must be some reasonably :˜Ê‰ ˙‡˘¯‰ Ì˘Ï .11.75 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004
close connection between the destruction of property and the overcoming of the enemy’s
army. Thus the rule requiring respect for private property is not violated through damage
resulting from operations, movements, or combat activity of the army; that is, real estate
may be used for marches, camp sites, construction of field fortifications, etc. ... Fences,
woods, crops, buildings, etc., may be demolished, cut down, and removed to clear a
field of fire, to clear the ground for landing fields, or to furnish building materials or
‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯ .fuel if imperatively needed for the army.”

.56 ‰˜ÒÙ· ,Ì˘ ,‰˘·È·
278.Greenspan, id. at p. 281 :Â‡¯
279Á¯Î‰· ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ÔÈ‡˘ ‰„·ÂÚ‰ Û‡ ÏÚ ÈÎ ,¯ÂÎÊÏ ˘È .Greenspan, id. at 283 :Â‡¯

‰·ÂÁ Ì‰· ÔÈ‡˘ ‰Ï‡Î ÌÈ¯˜Ó· Û‡ ,ÏÈÚÏ ˙Â¯ÎÊ‰ ˙Â·ÈÒ· ÌÈÈÂˆÈÙ ÌÏ˘Ï ‰·ÂÁ ‰ÈÏÚ ÏÈËÓ
,Â‡¯ .Ì˙˙Ï ‰ÓÈÎÒÓ ˙‡Ê ÏÎ· Ï‡¯˘È ,˘ÂÎ¯· ‰ÚÈ‚ÙÂ ÔÈÚ˜¯˜Ó ˙ÒÈÙ˙ ÔÈ‚· ÌÈÈÂˆÈÙ ÌÏ˘Ï
77 ‰¯Ú‰ ÏÈÚÏ ,ÌÈ‰‡¯·‡ ÔÈÈÚ ;(˜¯· ‡È˘‰ È¯·„) 54 ‰¯Ú‰ ÏÈÚÏ ,˜È¯ÂÒ ˙È· ÔÈÈÚ ,Ï˘ÓÏ
˙Â‡˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;(˘ÈÈÈ· ˙ËÙÂ˘‰ È¯·„)
‰È„Ó‰ ˙·Â‚˙ ;493 ,73 ,70 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;45 ,37 ,27
Israel Ministry of Foreign Affairs, supra note ;21 ‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÏÒ ÔÈÈÚ·

.77 ‰¯Ú‰ ÏÈÚÏ ,Ï"‰ˆ ;77; Israel Ministry of Foreign Affairs, supra note 78
280.11.78 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰

256



ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„ ¯Â‡Ï ÈÏ‡¯˘È‰ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ Ê"Ò˘˙ Z Â ËÙ˘Ó ÈÊ‡Ó

˙Â˜˙Ï (g)23 ÛÈÚÒ ÈÙÏ ˘ÂÎ¯ ˙ÒÈÙ˙ Â‡ Ò¯‰ ˙˜„ˆ‰Ï ÌÈ˘¯„‰ ÌÈÎ¯ˆ‰ ÏÚ
ÔÈ·Ï ÌÈÈ˙˘ÏÙ‰ ÔÈ·˘ ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ¯˘˜‰· 281.¯˙ÂÈ· ÌÈÈÂÈÁÂ ÌÈÙÂÁ„ ˙ÂÈ‰Ï ‚‡‰
‡ÏÏ ÂÈ‰ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ,ÌÈÓÈÂÒÓ ‰ÒÈÙ˙Â Ò¯‰· ‰ÎÂ¯Î Â˙ÈÈ·˘ Û‡ ÏÚ ,Ï‡¯˘È
.˙ÂÎ˘Ó˙Ó‰ ¯Â¯Ë‰ ˙ÂÙ˜˙‰ ÈÙÓ ‰ÈÁ¯Ê‡ÏÂ Ï‡¯˘È ÔÂÁËÈ·Ï ¯˙ÂÈ· ÈÂÈÁÂ ÛÂÁ„ ˜ÙÒ
ÂÈ¯·„Ó Ï‡˘ Ì‡ .ÏÂ˘ÎÓ‰ Ï˘ Â˙Ó˜‰ ˙Â¯ËÓÏ ‰ÒÈÙ˙Â Ò¯‰ ÍÎÈÙÏ ˜È„ˆÓ ‰Ê Í¯Âˆ
ÌÂ¯ÈÁ ·ˆÓÏ ‰ÚÏ˜ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ,¯Á‡ ÔÈÈÚÏ Â˙ÂÒÁÈ˙‰· ÌÓÂ‡ ,Ô‡Ï‚ ÔÂÙ Ï˘
ÏÂ˘ÎÓ ˙ÈÈ· Ï˘ ‰Ê „ÁÂÈÓ ‰¯˜Ó· 282.ÈË¯Ù Â‡ È¯Â·ˆ ˘ÂÎ¯ Ï˘ Ò¯‰ ˜È„ˆÓ‰ È˙ÈÓ‡
˘ÂÎ¯ Ò¯‰ ,ÌÈÏ‡¯˘ÈÂ Ï‡¯˘È „‚Î ÌÈÎ˘Ó˙Ó‰ ¯Â¯Ë‰ Èˆ¯Ù Ï˘ ˙Â·ÈÒ·Â ‰„¯Ù‰
“the evidence shows that :Ô‡Ï‚ ÔÂÙ Ï˘ ÂÈ¯·„Ó ·Â˘ Ï‡˘ Ì‡ ÔÎ˘ ,ÈÓÈËÈ‚Ï ÍÙÂ‰

283.necessity existed logically under then prevailing conditions”
‰ÓÁÏÓ‰ ÈÎ¯ˆÏ ÈÁ¯Î‰ ÔÙÂ‡· ÌÈˆÂÁ ÌÈ‰˘ ÌÈ¯˜Ó· Ô·ÂÓ‰ ÂÓÂ˘ÈÈÏ ¯·ÚÓ
‡Â‰ (g)23 ÛÈÚÒ ,(“where imperatively demanded by the necessities of war”)
“directly to all territories under a belligerent’s control :ÌÈ„ÓÂÏÓ ˙Ú„Ï ,ÈËÂÂÏ¯

284.or, at least, to fighting zones and occupied territories”
,(Jean Pictet) ‰Ë˜ÈÙ Ô‡'‚ ,1949-Ó ‰·'‚ ˙ÂÓ‡ Ï˘ ÚÂ„È‰ ÈÓÂ‡ÏÈ·‰ Ô˘¯Ù‰
"˙ÂÈÈÂÚ" Ï˘ ˙¯˙ÂÎ‰ ˙Á˙ ‰ÒÂÁ‰ ˜ÏÁ· ÈÂˆÓ (g)23 ÛÈÚÒ˘ ÔÂÂÈÎÓ ÈÎ ,Ï˘ÓÏ ,˜ÈÒÓ
‰È¯ÂËÈ¯Ë· ˘ÂÎ¯‰ È‚ÂÒ ÏÎ ˙‡ ‰ÒÎÓ ‡Â‰˘ È¯‰ ,‚‡‰ ˙Â˜˙· (“hostilities”)
˙ÒÈÙ˙ ˙ÂÈ˜ÂÁÏ Ú‚Â ÔÂÈ„‰˘ ÏÎÎ ÈË·Ï¯ Ì‚ ‰Ê ÛÈÚÒ ,ÔÎ ÏÚ ¯˘‡ 285.‰ÓÁÏÓ· ‰ÈÂˆÓ‰
ËÏÁ‰· Ô˙È ÈÎ ÌÎÒÓ ¯‚¯·Ê¯ÂÂ˘ 286.˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÌÈÂ˙‰ ÌÈÁË˘· ˙ÂÚ˜¯˜
Ï˘ Ì˙ËÈÏ˘ ˙Á˙ ˙ÂÈÂˆÓ‰ ˙ÂÈ¯ÂËÈ¯Ë‰ ÏÎÏ (g)23 ÛÈÚÒ Ï˘ ‰¯È˘È ‰ÏÂÁ˙Ï ÔÂÚËÏ
ÏÏÎ‰ ÏÏÎ‰ ˙‡ ÔÈ¯˘ÈÓ· Ì˘ÈÈÏ ‰È‰ Ô˙È Ì‡ Ì‚˘ ÔÈÈˆÓ ‡Â‰ ÛÒÂ· 287.ÌÈÓÁÂÏ ÌÈ„„ˆ
ÌÈÁË˘Ï ˘˜È‰ ˙¯ÊÚ· ÂÏÈÁ‰Ï Ô˙È Ê‡˘ È¯‰ ,„·Ï· ‰ÓÈÁÏ È¯ÂÊÈ‡Ï (g) 23 ÛÈÚÒ·

:ÂÈ‰˘ ÁË˘ ˙˜ÏÁ ÏÎ ÈÎ ,¯ÂÎÊÎ ,¯‚¯·Ê¯ÂÂ˘ ¯È·ÒÓ „ÂÚ 288.ÌÈ˜ÊÁÂÓ

“controlled by a belligerent is a potential fighting zone. Thus, contrary
to the typical situation as it existed in 1899 and 1907, the distinction

281.von Glahn, supra note 110, at p. 227 :Â‡¯
282.Id.
283.Id. at p. 228
284“[i]t would :·˙ÂÎ ¯‚¯·Ê¯ÂÂ˘ ,˙‡Ê ÌÚ .Schwarzenberger, supra note 266, at p. 314

be difficult to square either variant with the intention of the Parties to the Hague
.Conventions.” Id.

285.Pictet, supra note 111, at p. 301 :Â‡¯
286.(˜¯· ‡È˘‰ È¯·„) 54 ‰¯Ú‰ ÏÈÚÏ ,˜È¯ÂÒ ˙È· ÔÈÈÚ Ï˘ÓÏ Â‡¯
287‰ÊÎ˘ ‰¯˜Ó ÈÎ ¯‚¯·Ê¯ÂÂ˘ ÔÈÈˆÓ ,˙‡Ê ÌÚ .Schwarzenberger, supra note 266, at p. 314

“hardly one based on the intention of the Parties to the Hague Conventions. ...” :ÂÈ‰
.Id.

288.Id. at pp. 253, 257

257



Ê"Ò˘˙ Z Â ËÙ˘Ó ÈÊ‡Ó ÔÈÈË˘ÈÈÙ È¯‡·

between fighting zones, occupied enemy territories and unoccupied
territories of belligerents is becoming increasingly blurred, and all
these areas tend to merge into potential fighting zones.”289

ÈÂÎÈ„ ˙Ú· ÌÈ˜ÊÁÂÓ ÌÈÁË˘· Ì‚ ‡Ï‡ (g)23 ÛÈÚÒ ÏÂÁÈ ÏÚÂÙ· ‰ÓÈÁÏ ˙Ú· ˜¯ ‡Ï
ÛÈÚÒ ,ÈËÈ¯·‰ Manual of Military Law-‰ ÌÎÒÓ˘ ÈÙÎ ,ÍÎÈÙÏ 290.˙ÂÈÈÂÚ ˙ÂÏÂÚÙ

291.˙˜ÊÁÂÓ ‰È‡˘ ‰È¯ÂËÈ¯Ë ÏÚ Ô‰Â ˙˜ÊÁÂÓ ‰È¯ÂËÈ¯Ë ÏÚ Ô‰ ÏÁ (g)23
˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ· ‡ˆÓ‰ ÁË˘· ·ÈÂ‡ ˘ÂÎ¯ Ò¯‰Ï ˙ÈÙÈˆÙÒ ˙ÂÒÁÈÈ˙‰
˘ÂÎ¯ ÒÂ¯‰Ï ‰˜ÈÊÁÓ ‰ÓˆÚÓÏ ¯È˙Ó‰ ,˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 53 ÛÈÚÒ· ‰ÈÂˆÓ
‰Ê‰ Ò¯‰‰ ˙‡ ÔÈËÂÏÁÏ ˙Â·ÈÈÁÓ ˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ˘ È‡˙· ˙‡Ê .˜ÊÁÂÓ‰ ÁË˘·
“Any destruction by the Occupying Power of real or personal property ... is)
prohibited, except where such destruction is rendered absolutely necessary

292.(by military operations”

289.Id. at pp. 314y315
290130 ‰¯Ú‰ ÏÈÚÏ ,ÔÈÒÂ‚ ÔÈÈÚ ;(ÈÂ„Ï ËÙÂ˘‰ È¯·„) 178 'Ú· ,109 ‰¯Ú‰ ÏÈÚÏ ,ÂÏÈÁ ÔÈÈÚ Â‡¯

.(˜¯· ‡È˘‰ È¯·„)
291The War Office [UK] The Law of War on Land Being Part III of the Manual of :Â‡¯

˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ì‚ Â‡¯ ;Military Law (1958) 163, para. 588, comment 1
The Law of War on Land Being Part .11.75 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰
Gerald Ï˘ ÂÚÂÈÒ· Hersch Lauterpacht È„È ÏÚ ·˙Î˘ ,III of the Manual of Military Law
ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ “internationally as a classic text on its subject” :·˘Á Draper
Report-‰ ˙˜ÒÓ Û‡ ÏÚ ,ÔÈÈÚÓ ÔÙÂ‡· .vii 'Ú· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰
of the Special Rapporteur of the Commission on Human Rights on the Situation of
ÛÈÚÒ ÂÈÙÏ ,Human Rights in the Palestinian Territories Occupied by Israel Since 1967
ÈÙÎ) ÈÏ‡¯˘È‰ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ Ï˘ Â˙ÂÈ˜ÂÁ ˙ÈÁ·Ï ÈË·Ï¯ ÔÎ‡ ÂÈ‰ ‚‡‰ ˙Â˜˙Ï (g)23
Legal Consequences of the Construction of a Wall in the Occupied Palestinian-· ¯ÎÊÂ‡˘
Territory, Advisory Opinion, I.C.J Reports 2004 (separate opinion of Judge Higgins)
‰˜ÒÙ· ,(19.8.07-· ˜„·) (July 9, 2004) http://www.icj-cij.org/docket/files/131/1681.pdf
“Article 23(g) of the :ÈÎ ‡˜ÂÂ„ ¯È‰ˆ‰ ˙ˆÚÈÈÓ‰ Â˙Ú„ ˙ÂÂÁ· ÈÓÂ‡ÏÈ·‰ ÔÈ„‰ ˙È· ,(23
˙ÂÂÁ ÔÈÈÚ .ÏÂ˘ÎÓ‰ Ï˘ Â˙ÂÈ˜ÂÁ ˙ÚÈ·˜Ï Regulations, in Section II, is ...not pertinent”

.124 ‰˜ÒÙ· ,39 ‰¯Ú‰ ÏÈÚÏ ,˙ˆÚÈÈÓ‰ ˙Ú„‰
292.115 ‰¯Ú‰ ÏÈÚÏ ,‰ÓÁÏÓ ÈÓÈ· ÌÈÁ¯Ê‡ ˙‚‰ ¯·„· 1949 ˙˘Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 53 ÛÈÚÒ

ÍÈ¯„Ó‰ ;393 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯
,Hostages ÔÈÈÚ ;11.75 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰
,Ì˘ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ì‚ Â‡¯ .66 'Ú· ,170 ‰¯Ú‰ ÏÈÚÏ
¯„Ú‰·Â ÈÏ‡¯˘È‰ ÏÂ˘ÎÓ‰ Ï˘ Â˙ÂÈ˜ÂÁ È·‚Ï ÌÈ˜ÈÓÚÓ ÁÂ˙ÈÂ ‰¯È˜Á ‡ÏÏ ÍÎ .2.2.3 ‰˜ÒÙ·
:ÈÎ ÈÓÂ‡ÏÈ·‰ ÔÈ„‰ ˙È· ı¯Á ,ÂÈ˙ÂÚÈ·˜ ÒÂÒÈ·Ï ˙È˙È‡¯‰Â ˙È˙„·ÂÚ‰ ˙È˙˘˙‰ È·‚Ï ¯·Ò‰
“on the material before it, the Court is not convinced that the destructions carried out
contrary to the prohibition in Article 53 of the Fourth Geneva Convention were rendered
,39 ‰¯Ú‰ ÏÈÚÏ ,˙ˆÚÈÈÓ‰ ˙Ú„‰ ˙ÂÂÁ ÔÈÈÚ .absolutely necessary by military operations”
ÈËÈ¯·‰ ÍÈ¯„Ó· 11.78 ‰˜ÒÙ ÈÙÏ ÈÎ ,¯Á‡ ¯˘˜‰· Â¯ÎÊÂ‰ ¯·Î˘ ÌÈ¯·„‰ Û¯Á ˙‡Ê .135 ‰˜ÒÙ·
“[l]and and buildings may be used temporarily for the :2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï
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ÛÈÚÒ˘ Ô‡ÎÓ 293.‚‡‰ ˙Â˜˙Ï (g)23 ÛÈÚÒ· ÌÏÂ‚Ó‰ ÏÏÎ‰ ˙‡ ˜ÊÁÓ 53 ÛÈÚÒ
ÛÈÚÒ .‚‡‰ ˙Â˜˙Ï (g)23 ÛÈÚÒ· ¯ÂÓ‡‰ ÏÏÎ‰ Ï˘ ÛÒÂ ÁÂÒÈ ‰˘ÚÓÏ ‰ÂÂ‰Ó 53
Ï˘ ËÓËÈÈËÒÈ¯ ÌˆÚ· ‡Â‰ ,(Morris Greenspan) Ô‡ÙÒÈ¯‚ ÒÈ¯ÂÓ ¯È·ÒÓ ,53
˙ÈÙÈˆÙÒ ‰ÈÙ‰ ÍÂ˙ ‰ÓÁÂÏ‰ Ï˘ ‰ÈË·È‰ ÏÎ ÏÚ ÏÁ‰ ‚‡‰ ˙Â˜˙Ï (g)23 ÛÈÚÒ
·ÈÂ‡‰ ˘ÂÎ¯ ˙ÒÈÙ˙ ˙‡ Ô‰ ¯È˙Ó‰Â 294˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÌÈÈÂˆÓ‰ ÌÈÁË˘Ï ˙„ÁÂÈÓÂ
,ÍÎÓ ‰¯˙È 295.‰ÓÁÏÓ‰ ÈÎ¯ˆÏ ÈÁ¯Î‰ ÔÙÂ‡· ıÂÁ ÂÈ‰ ¯·„‰ ¯˘‡Î Â˙ÒÈ¯‰ ˙‡ Ô‰Â
ÌÈÏÏÎ‰ ÌÈÈÏÏÎ‰ ÌÈ‚ÈÈÒ‰ ÌÚ ‡˙ÂÂˆ· ‡Â¯˜Ï ˘È 53 ÛÈÚÒ ˙‡ ÈÎ ,ÛÈÒÂÓ ¯‚¯·Ê¯ÂÂ˘
53 ÛÈÚÒ ˙‡ Ô‰ ‰ÓÈ˘ ‰˙Â‡· ‡Â¯˜Ï ˘È ,¯ÓÂÏÎ .˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï (2)64 ÛÈÚÒ·

:˙È‡˘¯ ‰˜ÈÊÁÓ‰ ˙Â˘¯‰ ÈÎ Ú·Â˜‰ (2)64 ÛÈÚÒ ˙‡ Ô‰Â

“[to] subject the population of the occupied territory to provisions
which are essential to enable the Occupying Power to fulfill its
obligations under the present Convention, to maintain the orderly
government of the territory, and to ensure the security of the Occupying
Power, of the members and property of the occupying forces or
administration ....”296

‰¯ˆ ˙ÂÁÙ ‰È‰ 53 ÛÈÚÒ· ˙‚ÈÈÒÓ‰ ‰‡¯Â‰‰ ÈÎ ,¯‚¯·Ê¯ÂÂ˘ ¯È·ÒÓ ,Ú·Â Ô‡ÎÓ

needs of the occupying power, even if that use impairs its value. Military use would
include, for example, use for ... construction of defensive positions. ... If necessary,
houses, fences, and woods may be cleared to open up a field of fire or the materials used
for bridges, roads, or fuel imperatively needed by the occupying forces. The owner of

.property used in this way may claim neither rent nor compensation ...”
293ÈËÈ¯·‰ ÍÈ¯„Ó‰ ,Ì‚ Â‡¯ .The War Office [UK], supra note 291, at p. 163, para. 588 :Â‡¯

.129 ‰¯Ú‰· 11.75 ‰˜ÒÙ· ,Ì˘ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï
294.Greenspan, supra note 134, at p. 287
295.Id. at pp. 278, 287
296ÏÈÚÏ ,‰ÓÁÏÓ ÈÓÈ· ÌÈÁ¯Ê‡ ˙‚‰ ¯·„· 1949 ˙˘Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 2 ‰˜ÒÙ 64 ÛÈÚÒ

.57 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯ .115 ‰¯Ú‰
“authorized to promulgate penal :‰È‰ ‰˜ÈÊÁÓ‰ ˙Â˘¯‰ ÈÎ ‡È‰ ¯·„‰ ˙ÂÚÓ˘Ó ,‰Ë˜ÈÙ ÈÙÏ
provisions for its own protection. This power has long been recognized by international
law. The provision is sufficiently comprehensive to cover all civilian and military
organizations which an Occupying Power normally maintains in occupied territory. The
Convention mentions ‘the Occupying Power’ itself besides referring to the members
and property of the occupying forces or administration, so that general activities such
as activities on behalf of enemy armed forces are covered. The Occupying Power
is entitled to use establishments and lines of communication for its own needs; it is
therefore entitled to take appropriate measures to ensure their security.” Pictet, supra
“[t]he occupying power can create punishable offences in :ÍÎÈÙÏ .note 111, at p. 337
ÍÈ¯„Ó‰ .the interests of its security or that of the population in the occupied territory”

.11.57 ‰˜ÒÙ· ,Ì˘ Ì‚ Â‡¯ ,11.15 ‰˜ÒÙ· ,Ì˘ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰
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È‡·ˆ Í¯Âˆ ,Hostages ÔÈÈÚ· Ú·˜˘ ÈÙÎÂ ,‰˘ÚÓÏ 297.ÔÂ˘‡¯ Ë·Ó· ‰‡¯˘ ‰ÓÓ
ÂÈ˙ÂÁÂÎ ÔÂÁËÈ· ˙ÁË·‡ Ì˘Ï ˜ÈÊÁÓÏ ÌÈˆÂÁ‰ ÌÈÚˆÓ‡ ˙ËÈ˜ ˜È„ˆÓ ÈÏÏÎ ÔÙÂ‡·

298.ÂÈ˙ÂÏÈÚÙ ˙ÁÏˆ‰ ˙‚˘‰· ÌÈÚÈÈÒÓ‰Â
ÌÈ„ÈÁ‡ È‡·ˆ Í¯Âˆ Ï˘ Â˙ÚÈ·˜ ˙Ï‡˘Ï ‰Ú¯Î‰‰ ÈÏÏÎ ÔÈ‡ ÈÎ ¯ÈÎÊ‰Ï È‡„Î
ÔÈ‡Â ÁË˘· È‡¯Á‡‰ „˜ÙÓ‰ Ï˘ ÂÈÈÚ· ÔÁ·È˙ ˙¯˙ÂÓ Ò¯‰ ˙ÏÂÚÙ ÈÎ ÈÂ‡¯ 299.ÌÈ¯Â¯·Â
‰ÓˆÚÓ‰ ÂÊ ‡‰˙ ,‰Ë˜ÈÙ ÈÙÏ 300.„·ÚÈ„· ‰ÓÎÁ· ˙È˙„·ÂÚ‰ ˙ÎÒÓ‰ ˙˜È„·Ï ÌÂ˜Ó
È¯Â·ÈˆÂ ÈË¯Ù ˘ÂÎ¯ Ò¯‰ ˙˜„ˆ‰Ï ˙ÂÈ‡·ˆ‰ ˙Â˘È¯„‰ ˙Â·È˘Á ˙‡ ÏÂ˜˘˙˘ ‰˜ÈÊÁÓ‰

:˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ· ‡ˆÓ‰ ÁË˘·

“The prohibition of destruction of property situated in occupied
territory is subject to an important reservation: it does not apply
in cases ‘where such destruction is rendered absolutely necessary by
military operations’. The occupying forces may therefore undertake
the total or partial destruction of certain private or public property
in the occupied territory when imperative military requirements so
demand. Furthermore, it will be for the Occupying Power to judge the
importance of such military requirements. ... The Occupying Power
must ... try to interpret the clause in a reasonable manner: whenever it
is felt essential to resort to destruction, the occupying authorities must
try to keep a sense of proportion in comparing the military advantages
to be gained with the damage done.”301

ÌÈ¯˜Ó· Â¯˘È‡ ‰ÈÈ˘‰ ÌÏÂÚ‰ ˙ÓÁÏÓ ¯Á‡Ï˘ ËÙ˘Ó È˙· ÈÎ ÛÈÒÂÓ Û‡ ‰Ë˜ÈÙ
"‰ÎÂ¯Á ‰Ó„‡" Ï˘ ˙ÂÈÈ„Ó ˙ÈÁ·· ÂÈ‰˘ ÌÈÚˆÓ‡ ÂÏÏÎ ¯˘‡ ‰ÏÂÚÙ ÈÎ¯„ ÌÈ„ÁÂÈÓ
ÌÈ˜ÊÁÓ ˙ÂÁÂÎ È„È ÏÚ ÌÈÓÏ˘ ÌÈ¯ÂÊ‡ Ï˘ È˙ËÈ˘ Ò¯‰ ,¯ÓÂÏÎ ,(“scorched earth”)
ÌÈÓÚËÓÂ ÌÈÈ‡·ˆ ÌÈÏÂ˜È˘Ó ¯·„‰ ˘¯„˘ÎÂ ,˙Â‚È¯Á ˙Â·ÈÒ· ,Ô·ÂÓÎ ,˙‡Ê .ÌÈ‚ÂÒ
·Á¯ ‡Â‰˘Î ÈÏÏÎ Ò¯‰Ó ‰„ÈÏÒÂ ÈÂÈ‚ Ì‚ ‰ÏÂÚ ˙Â˜ÈÒÙ Ô˙Â‡Ó .ÌÈÈÓÈËÈ‚Ï ÌÈÈ‡·ˆ
˘¯„ ÂÈ‡˘ Â‡ ,(extensive or wanton destruction) ‰Á·‰ ‡ÏÏ Ê¯ÙÂÓÂ ÌÊ‚ÂÓ Â‡

302.˙È‡·ˆ ˙ÂÏÈÚÙÏ

297.Schwarzenberger, supra note 266, at p. 315 :Â‡¯
298.66 'Ú· ,170 ‰¯Ú‰ ÏÈÚÏ ,Hostages ÔÈÈÚ Â‡¯
299Greenspan, supra note 134, at p. 285 (citing the British Manual of Military Law, :Â‡¯

Amendments (No. 12) (“The Laws and Usages of War on Land”) at chap. xiv, para.
.434)

300.Id. at p. 286 note 37 :Â‡¯
301.Pictet, supra note 111, at p. 302
302.Id.
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:‰Ë˜ÈÙ ¯È·ÒÓÂ

“Article 6(b) of the Charter of the International Military Tribunal
describes ‘the wanton destruction of cities, towns or villages or
devastation not justified by military necessity’ as a war crime.
Moreover, Article 147 of the Fourth Convention includes among
the ‘grave breaches’ liable to penal sanctions under Article 146,
extensive destruction ... of property, not justified by military necessity
and carried out unlawfully and wantonly.”303

:ÈÎ ‡Â‰ Ô‡ÙÒÈ¯‚ È¯·„Ï ‡ˆÂÈ‰Â

“among the war crimes defined by Art. 6(b) of the Charter of the
International Military Tribunal, 1945, is ‘devastation not justified
by military necessity,’ which obviously implies that devastation is
justified by military necessity.”304

‡ÏÏ Ê¯ÙÂÓÂ ÌÊ‚ÂÓ Ò¯‰ ˜È„ˆÓ ÔÎ‡ È‡·ˆ Í¯Âˆ ÈÎ Ú·˜ Û‡ ‰˘ÚÓÏ Hostages ÔÈÈÚ
305.Ï·Ò ˙ÓÈ¯‚ Ì˘Ï ˜¯ ‰È‡ ÂÚÂˆÈ·Ï ˙ÈÏÎ˙‰ „ÂÚ ÏÎ ‰Á·‰

ÏÏÎÎ ·ÈÂ‡ ÈÁË˘ Ï˘ ÏÏÂÎ Ô·¯ÂÁ˘ ,‰È‰ ˙Ï·Â˜Ó‰ ‰Ú„‰ ÈÎ ,ÔÎ Ì‡ ,‰‡¯
ÈÁ¯Î‰ ÔÙÂ‡· ıÂÁ Ô·¯ÂÁ‰˘Î ÔÙÂ„ ˙Â‡ˆÂÈ ˙Â·ÈÒ· ¯·Â„Ó Ì‡ ‡Ï‡ ,˙ÈÏÎ˙· ¯ÂÒ‡
"Ò¯‰"Ï ÒÁÈÈ˙Ó ‡Â‰˘ È¯‰ ¯ÂÒÈ‡‰ Ï˘ ÂÈË·È‰ ÏÎÓ ,ÂÊ Û‡ ÂÊ ‡Ï 306.‰ÓÁÏÓ‰ ÈÎ¯ˆÏ
,˘ÂÎ¯· ˘Ó˙˘‰Ï ˙Â˜ÈÊÁÓ‰ ˙ÂÈÂ˘¯‰ Ï˘ Ô˙ÂÎÊ· ¯ÈÎÓ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ .„·Ï·
˘ÂÎ¯ ÚÈ˜Ù‰Ï ˙Â˜ÈÊÁÓ‰ ˙ÂÈÂ˘¯‰ Ï˘ Ô˙ÂÎÊ· ‰¯Î‰ ˙ÓÈÈ˜ ,È¯˜ .˙ÂÓÈÂÒÓ ˙Â·ÈÒ·

303“Wanton destruction and seizure may be distinguished from that which is necessary .Id.
by the gross disparity between the extent of the destruction and seizure and any valid
reason for it. A belligerent is liable to pay compensation for the destruction and seizure
of property not justified by the imperative necessities of war ....” Greenspan, supra note

.134, at p. 280
304.Greenspan, id. at pp. 286y287 note 37
305ÍÈ¯„Ó‰ ;Greenspan, id. at p. 286 note 37 ;66 'Ú· ,170 ‰¯Ú‰ ÏÈÚÏ ,Hostages ÔÈÈÚ Â‡¯

.2.2.3 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰
306‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó .Greenspan, id. at p. 285 :Â‡¯

“The measure of permissible :‡·‰ ÔÙÂ‡· ˙¯˙ÂÓ‰ ˜Ê‰ ˙„ÈÓ ˙‡ ¯‡˙Ó 56 ‰˜ÒÙ· ,134
devastation is found in the strict necessities of war. Devastation as an end in itself or
as a separate measure of war is not sanctioned by the law of war. There must be some
reasonably close connection between the destruction of property and the overcoming
‰¯Ú‰ ÏÈÚÏ ,‰·'‚ ˙ÂÓ‡Ï ÔÂ˘‡¯ ÏÂ˜ÂËÂ¯ÙÏ 54 ÛÈÚÒ ˙‡Ê ÌÚ „ÁÈ .of the enemy’s army”
“to attack, destroy, remove or render useless objects indispensable to ¯ÂÒÈ‡ Ú·Â˜ ,176

.the survival of the civilian population”
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˘ÂÓÈ˘‰Ó ˙Â‰Ï Û‡Â Ï‰Ï Ô˙ÂÎÊ·Â ,˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÔÂ˙‰ ÁË˘· ÈÂˆÓ‰ ÈË¯Ù
307.˙˜ÊÁÂÓ‰ ‰È„ÓÏ ÌÈÎÈÈ˘‰ ÔÈÚ˜¯˜Ó·

“private) ÂÓÈ¯Á‰Ï ÔÈ‡Â ÈË¯Ù ˘ÂÎ¯ „·ÎÏ ˘È ÈÎ ‰¯ÂÓ ÌÓ‡ ‚‡‰ ˙Â˜˙Ï 46 ÛÈÚÒ
,ÌÏÂ‡ 308.(property ... must be respected [and] ... cannot be confiscated”
‰ÓˆÚÓÏ ÌÈ¯˘Ù‡Ó‰ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ÈÏÏÎÏ ÛÂÙÎ ÈË¯Ù ˘ÂÎ¯ ˙Ó¯Á‰ ÏÚ ‰Ê ¯ÂÒÈ‡
ÈË¯Ù ˘ÂÎ¯· ˘ÂÓÈ˘ ˙Â˘ÚÏ È‡·ˆ Í¯Âˆ Ì˘· Â‡ ¯Â·Èˆ‰ ˙ÁÂÂ¯ Ï˘ ˙Â·ÈÒÓ ,‰˜ÈÊÁÓ‰
‡Â‰Â 46 ÛÈÚÒ Â˙Â‡ Ï˘ ÂÈ¯„‚· ‚È¯Á ÈÂˆÓ ,ÍÎÏ Ì‡˙‰· .Â· ÂÈÏÚ· ˘ÂÓÈ˘ ˙‡ ÏÈ·‚‰Ï Â‡
‰ÓÏÂ˘˘ ‰¯ÂÓ˙ ˙¯ÂÓ˙Â ÌÈÎ¯ˆ Ì˘Ï ˙ÈË¯Ù ˙ÂÏÚ·· ÔÈÚ˜¯˜Ó Ï˘ expropriation-‰
“outright) ‡„È¯‚ ‰Ó¯Á‰ ÏÚ ¯ÂÒÈ‡‰Â 309.ÏÏÎ Í¯„· ÌÈÈÓÂ˜Ó ˜ÂÁ ÈÎÈÏ‰Ï Ì‡˙‰·Â
ÂÚ¯‡˘ ÌÈ˜Ê ÈÙÓ ‰‚‰ ˜ÙÒÈ ‡Ï ,46 ÛÈÚÒ·˘ ÈË¯Ù ˘ÂÎ¯ Ï˘ (confiscation”
ÌÈÈ˜ÂÁ ˙ÂÒÈÙ˙ÓÂ expropriation-Ó ,(contributions) ÌÈÏËÈ‰Ó ,˙ÂÚ˜Ù‰Ó ‰‡ˆÂ˙Î
ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„ÓÏ 406 ‰˜ÒÙ· ¯ÂÓ‡‰ Û‡ ÏÚÂ ,ÍÎÈÙÏ 310.˙Â˘¯‰ Ï˘
ÈÎ ‚‡‰ ˙Â˜˙Ï 46 ÛÈÚÒ· ¯ÂÓ‡‰ ÏÚ ¯ÊÂÁ‰ ˙È¯·‰ ˙Âˆ¯‡ ‡·ˆ Ï˘ ‰˘·È· ‰ÓÈÁÏ‰
È„ÈÈ ‡Ï˘ ÍÎ· ‰ÈÙÏ ‰‡·Â‰˘ ˙‡ ˙˜ÊÁÓ Û‡ ‰‡·‰ ‰˜ÒÙ‰Â 311,ÈË¯Ù ˘ÂÎ¯ Ì¯ÁÂÈ ‡Ï
ÏÏÎÏ ‡ˆÂÓ‰ ˙‡ ˙˜ÙÒÓ 407 ‰˜ÒÙ ‰˙Â‡˘ È¯‰ 312,‰ÒÈÙ˙· ¯ÂÒ‡ ÔÙÂ‡ ÏÎ· ·ÈÂ‡‰ Ï˘
“private enemy) ·ÈÂ‡‰ Ï˘ ÈË¯Ù È„ÈÈ ‡Ï„ ˘ÂÎ¯ ÚÈ˜Ù‰Ï ˙‡Ê ÏÎ· Ô˙È ‰ÈÙÏÂ ¯ÂÓ‡‰
˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ 313.(property ... may, however, be requisitioned...
ÌÈ‡˙Ï ‰ÙÂÙÎ ÈË¯Ù ˘ÂÎ¯ „·ÎÏ ‰˘È¯„‰ .ÍÎÏ ÌÚË‰ ˙‡ Ô˙Â 2004 ˙˘Ó ÔÈÂÊÓ‰
ÚÓ È˙Ï· ÔÙÂ‡· ¯˘‡ ˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ ˙Ó‚Â„Î ,ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ Ï˘ Â˙Â‰ÓÓ ÌÈ‡ˆÂÈ‰
Ï˘ ÂÈ˙ÂÁÂÎ ÌÈÚˆ·Ó˘ ˘ÂÎ¯ Ï˘ ‰Ú˜Ù‰ Â‡ ˙ÈË¯Ù ˙ÂÏÚ·· ÌÈÒÎ ÏÚ ÌÈ˜Ê ˙Â‡È·Ó
Ú·Â˜ ‚‡‰ ˙Â˜˙Ï 46 ÛÈÚÒ „ÂÚ· 314.˙ÂÈÁ¯Î‰ ˙ÂÈ‡·ˆ ˙Â¯ËÓ ˙‚˘‰ Ì˘Ï ˜ÈÊÁÓ‰
˘ÂÓÈ˘Ó ‡Â‰ ‰Â˘ ‰Ó¯Á‰‰ ‚˘ÂÓ ÈÎ ÔÈÈˆÏ ÈÂ‡¯ ,ÈË¯Ù ˘ÂÎ¯ Ì¯ÁÂÈ ‡Ï ÈÎ ˙Â˘¯ÂÙÓ
,˘¯„È‰· .‰ÓÁÏÓ‰ Á¯ÂÎÓ ˙Â˘¯„‰ ˙ÂÂ˘ ˙Â¯ËÓÏ ÌÈÈË¯Ù ÌÈÈÈ··Â ÔÈÚ˜¯˜Ó· ÈÓÊ

315.ÌÈ¯ÂˆÈ·Ï ÂÎÙÂ‰ÏÂ ÈË¯Ù ˘ÂÎ¯· Ï˘ÓÏ ˘Ó˙˘‰Ï Ô˙È ,Oppenheim ¯È·ÒÓ

307.Pictet, supra note 111, at p. 301 :Â‡¯
308,‰˘·È· ‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Ï 46 ÛÈÚÒ

.114 ‰¯Ú‰ ÏÈÚÏ
309Feilchenfeld, supra note 263, at p. 50; “[P]rivate property of enemy aliens found :Â‡¯

within the territory of a belligerent... may be subjected to control during hostilities”
˙ÈÚÂˆ˜Ó‰ ˙Â¯ÙÒ· ˙ÓÈÈ˜ ‡Ï ÏÏÎ Í¯„· ˙‡Ê Ì‡ .Greenspan, supra note 134, at pp. 48y49
Feilchenfeld, supra note 263, :Â‡¯ .˙ÂÚ˜Ù‰ ÔÈ·Ï expropriations ÔÈ· ‰¯Â¯· ‰Á·‰ ‡˘Â·

.at p. 50 note 4
310.Feilchenfeld, id. at p. 51 :Â‡¯
311.406 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯
312.407 ‰˜ÒÙ· ,Ì˘
313.Ì˘ ,Ì˘
314.11.76.2 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ ,Â‡¯
315.Oppenheim, supra note 145, at pp. 403y404 :Â‡¯
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ÔÈÈÚ· ˜ÒÙ Romanian-German Mixed Arbitral Tribunal-‰˘ ÈÙÎ
:Goldenberg & Sons v. Germany

“military requisition is a form sui generis of expropriation for purposes
of public utility. The latter is an accepted exception to the principle of
the respect for private property. It is the same with requisition ...”.316

˙Â·˘Á˙‰ ÔÈ‚Ù‰Ï ‰·ÂÁ‰ ,˙Ú ÏÎ· ‰¯ÂÒ‡ ˙ËÏÁÂÓ‰ ‰Ó¯Á‰‰˘ Û‡ ÏÚ ,ÍÎÈÙÏ
‰Ú˜Ù‰· ‡Ï Û‡Â ÂÏ ˙ÂÚ‚Â‰ ˙ÂÈ‡·ˆ ˙ÂÏÂÚÙ ÔÂÂ‚Ó· ÚÂ‚ÙÏ ÏÎÂ˙ ‡Ï ÈË¯Ù‰ ˘ÂÎ¯·
ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ˙‡ ÌÈ˜‰Ï È„Î ÌÈ˘Â¯„‰ ÔÈÚ˜¯˜Ó‰ ÔÎ Ì‡ 317.ÌÈÈË¯Ù ÌÈÒÎ ÔÂÂ‚Ó Ï˘
˙ÈË¯Ù ˙ÂÏÚ·· Ú˜¯˜ ÈÓÊ ÔÙÂ‡· ÏˆÏ Ô˙È ,˙‡Ê ÌÚ .Ï‡¯˘È È„È ÏÚ ÌÈÓ¯ÁÂÓ ÌÈ‡
Â‡ Â˜ÊÈ ÔÈÚ˜¯˜Ó‰ ÈÎ ˙Â¯˘Ù‡‰ Û¯Á ˙‡ÊÂ ,‰ÓÁÏÓ‰ ÈÎ¯ˆÓ ˙Â·ÈÈÁ˙Ó‰ ˙Â¯ËÓÏ
˜Ê ÏÎ ¯Â·Ú· ÈÂÙÈ˘Ï ÔÂÚËÏ ÌÈ‡˘¯ ÌÈ‡ ÌÈÏÚ·‰ .Ì‰· ˘ÂÓÈ˘‰ ÔÈ‚· ÌÎ¯Ú ˙ÁÙÈ˘
ÌÈÙÏÂ ,ÔÎ ÈÙ ÏÚ Û‡ 318.˙ÂÓ„‡· ˘ÂÓÈ˘‰ ¯Â·Ú ÈÂ‡¯ ¯Î˘Ï Â‡ ‰ÒÈÙ˙‰ ÔÓ Ì¯‚˘
ÂÎ¯ˆ˘ ÌÈÈÈ˙˘ÏÙ Ú˜¯˜ ÈÏÚ·Ï ÌÈÚÂˆÈÙ ¯ÂÎÊÎ Ï‡¯˘È ‰ÚÈˆÓ ,ÏÈÚÏ˘ ÌÈÈ„‰ ˙¯Â˘Ó

319.ÔÂÁËÈ·‰ ÏÂ˘ÎÓ Ï˘ Â˙ÈÈ·Ï Ì‰ÈÚ˜¯˜Ó
ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ÁÈË·‰Ï ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ Ï˘ ‰˙·ÂÁÂ ‰˙ÂÎÊ ÈÎ Ú·˜ Û‡
‰ÏÂÏÎ˙ 320‚‡‰ ˙Â˜˙Ï 43 ÛÈÚÒ ¯Â‡Ï ˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÈÂˆÓ‰ ÁË˘· ÌÈÈ¯Â·Èˆ‰
321.ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙¯ÈÓ˘Â ˙ÁË·‰ Ô˙Â‡ Ì˘Ï ˘ÂÎ¯ Ï˘ Z expropriation
ÏÚ Â˙ÏÂÎÈ·˘ ÌÈÚˆÓ‡‰ ÏÎ· ËÂ˜Ï ÒÙÂ˙‰ ÏÚ ˙ÏËÂÓ‰ ‰·ÂÁ ‰˘ÚÓÏ ¯ˆÂÈ ‰Ê ÛÈÚÒ
ÌÚ 322.ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ,¯˘Ù‡‰ ˙„ÈÓ· ,ÁÈË·‰ÏÂ ÌÎ ÏÚ ¯ÈÊÁ‰Ï ˙Ó

323.˘ÂÎ¯ Ï˘ Â˙ÒÈÙ˙ Ì‚ ˙ÂÓÈ‰Ï Ô·ÂÓÎ ‰ÈÂ˘Ú ÌÈ¯ÂÓ‡‰ ÌÈÚˆÓ‡‰

316Goldenberg et Fils v. Germany (Romania v. Germany), 2 R.I.A.A. (1928) 901, 909
.[¯Â˜Ó· ‰˘‚„‰‰]

317.Greenspan, supra note 134, at p. 294 :Â‡¯
318˙ÂÓ„‡‰ ÈÏÚ· Ï˘ ÌÏ·Ò ÏÚ Ï˜‰Ï ˙Ó ÏÚ ,Greenspan ¯È·ÒÓ ,˙‡Ê ÏÎ· Í‡ .Id. at 295

.Id. .‰Ï‡Î˘ ÌÈ¯˜Ó· ˙Â¯ÈÎ˘ ÈÓ„ ˙Â·Â¯˜ ÌÈ˙ÚÏ ÌÈÓÏÂ˘Ó ‰˘ÚÓÏ
319‰¯Ú‰ ÏÈÚÏ ,˜È¯ÂÒ ˙È· ÔÈÈÚ ;Israel Ministry of Foreign Affairs, supra note 77 :Ï˘ÓÏ Â‡¯

˙ÈÓ„˜Ó ‰·Â‚˙ ;(˘ÈÈÈ· ˙ËÙÂ˘‰ È¯·„) 77 ‰¯Ú‰ ÏÈÚÏ ,ÌÈ‰‡¯·‡ ÔÈÈÚ ;(˜¯· ‡È˘‰ È¯·„) 54
,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;45 ,37 ,27 ˙Â‡˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ·
‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,ÌÈÏÒ ÔÈÈÚ· ‰È„Ó‰ ˙·Â‚˙ ;493 ,73 ,70 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ

.77 ‰¯Ú‰ ÏÈÚÏ ,Ï"‰ˆ ;Israel Ministry of Foreign Affairs, supra note 78 ;21
320,‰˘·È· ‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Ï 43 ÛÈÚÒ

.114 ‰¯Ú‰ ÏÈÚÏ
321The Krupp Trial, Trial of Alfred Felix Alwyn Krupp von Bohlen und Halbach and :Â‡¯

Eleven Others, X Law Reports of Trials of War Criminals 135 (1949); Feilchenfeld,
.supra note 263, at p. 50; Greenspan, supra note 134, at p. 296

322‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Ï 43 ÛÈÚÒ :Â‡¯
.Greenspan, id. at p. 295 :Ì‚ Â‡¯ ;114 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È·

323Greenspan, id. ;(ÈÂ„Ï ËÙÂ˘‰ È¯·„) 131y130 'Ú· ,109 ‰¯Ú‰ ÏÈÚÏ ,'·ÈÂ‡ ÔÈÈÚ Ï˘ÓÏ Â‡¯
.at p. 296

263



Ê"Ò˘˙ Z Â ËÙ˘Ó ÈÊ‡Ó ÔÈÈË˘ÈÈÙ È¯‡·

ÌÈ·˘Â˙‰Ó Ú·˙È‰Ï ˙ÂÈÂ˘Ú ÔÎ‡ ˙ÂÚ˜Ù‰ ÈÎ Â„ÓÏÈ ‚‡‰ ˙Â˜˙Ï 52 ÛÈÚÒ
“Requisitions ... shall not be demanded from ...) ÌÈ˜ÈÊÁÓ‰ ˙ÂÁÂÎ‰ ÈÎ¯ˆÏ
,ÍÎÏ Ì‡˙‰· 324.(inhabitants except for the needs of the army of occupation”

:ÈÎ ¯‚¯·Ê¯ÂÂ˘ ·˙ÂÎ

“Requisition may ... be described as an act of State, authorised on
conditions laid down by international law, by which a belligerent
occupant may deprive a private person or local authority of ownership
in movables and possession in immovables.”325

ÌÁÂÏ „ˆ ÈÎ ‡ˆÂÈ 326,È„ÈÈ ‡Ï„ ÌÈÒÎ ÏÂÏÎÏ È„Î ‰È„ ‰·Á¯ 52 ÛÈÚÒ ÔÂ˘Ï˘ ÔÂÂÈÎÓÂ
Ô‡Ï‚ ÔÂÙ 327.È„ÈÈ ‡Ï„ ÈÒÎ· ‰˜ÊÁ‰ ˙‡ ˙ÈÓÂ˜Ó ˙Â˘¯Ó Â‡ ÈË¯Ù Ì„‡Ó ÏÂÏ˘Ï È‡˘¯

:È‡·ˆ Í¯Âˆ ÂÈ¯ÂÁ‡Ó „ÓÂÚ Ì‡ ¯˙ÂÓ ÔÎ‡ ˙ÂÚ˜¯˜· ÈÓÊ ˘ÂÓÈ˘ ÈÎ ¯È·ÒÓ ‡Â‰ Ì‚

“Under normal circumstances an occupant may not appropriate or
seize on a permanent basis any immovable private property, but on the
other hand a temporary use of land and buildings for various purposes
appears permissible under a plea of military necessity.”328

˙Â¯˙ÂÓ‰ (“various purposes”) "˙ÂÂÂ‚Ó‰ ˙Â¯ËÓ"‰ ÔÈ· ÈÎ ‰˜ÒÓ‰ ‡˜Ù ‰ÈÏ‡ÓÂ
ÔÂÎ˘È ˙ÂÈÏ·Á ÏË˜ ˙ÂÙ˜˙‰ ÈÙÓ ÌÈÏ‡¯˘ÈÂ Ï‡¯˘È ÏÚ ‰‚‰ Ï˘ "È‡·ˆ Í¯Âˆ" Ì˘Ï
˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„ÓÏ 11.78 ‰˜ÒÙ Û‡ „ÈÚ˙ ÍÎ .ÔÂÁËÈ·‰ ÏÂ˘ÎÓ Ì‚ Ô·ÂÓÎ

:ÏÈÚÏ ¯ÎÊÂ‰˘ ÈÙÎÂ 2004 ˙˘Ó ÔÈÂÊÓ‰

“Land and buildings may be used temporarily for the needs of the
occupying power .... Military use would include, for example, use for
... construction of defensive positions....”329

324,‰˘·È· ‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Ï 52 ÛÈÚÒ
‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó .114 ‰¯Ú‰ ÏÈÚÏ
“Practically :ÒÙ˙È‰Ï ÂÏÎÂÈ ¯˘‡ ÌÈ¯·„‰ Ì˙Â‡ ˙‡ Ë¯ÙÓ Í˘Ó‰·Â ‰Ê ÔÂ¯˜ÈÚ ÏÚ ¯ÊÂÁ ,412
everything may be requisitioned under this article that is necessary for the maintenance
of the army, such as fuel, food, clothing, building materials, machinery, tools, vehicles,
.furnishings for quarters, etc. Billeting of troops in occupied areas is also authorized”

325.Schwarzenberger, supra note 266, at p. 288
326.Id. at p. 269
327ÈÈ„ ˙Á˙ ‰Ú˜Ù‰Â ‰ÒÈÙ˙ ¯ÎÊÂ‰˘ ÈÙÎ .282 ,Id. at pp. 246, 276 :Ì‚ Â‡¯ .Id. at p. 288

Id. at .ÌÂÏ˘‰ ÈÈ„ ˙Á˙ ÌÈÈ˜ÂÁ expropriations-Ï ˙ÂÏÈ·˜ÓÎ Ô˙Â‡¯Ï Ô˙È ˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰
.p. 272

328.von Glahn, supra note 110, at p. 186
329˙È·Ï .78.11 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰

“from the information submitted to [it] ... :ÈÎ ˙ÂË˘Ù· ¯ÂÂÁ˙‰ ˙‡Ê ÏÎ· ÈÓÂ‡ÏÈ·‰ ÔÈ„‰
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,‚‡‰ ˙Â˜˙Ï 52 ÛÈÚÒ Ï˘ ÂÁÂÎÓ ˙¯˙ÂÓ‰ È‡·ˆ Í¯Âˆ Ú˜¯ ÏÚ ˘ÂÎ¯ ˙ÒÈÙ˙ „‚Î
Ï‡¯˘È ‰ÚÈˆÓ ÔÎ‡ ,ÌÈ¯·„‰ Â‚ˆÂ‰ ¯·Î˘ ÈÙÎÂ ,ÍÎÈÙÏ .ÌÈÈÂˆÈÙ ÈÓÂÏ˘˙ ÌÈ˘¯„
˙·ÂËÏ Ì‰ÈÚ˜¯˜Ó Â˘Ó˘È ‰· ÔÓÊ‰ ˙ÙÂ˜˙ ¯Â·Ú· ÌÈÚ‚Â‰ ˙ÂÚ˜¯˜‰ ÈÏÚ·Ï ÌÈÈÂˆÈÙ
ÈÙÎÂ ¯Á‡Ó ,˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÌÈÂ˙‰ ÌÈÁË˘· ÈÏÏÎ‰ ‚‰ÂÏ Ì‡˙‰· ˙‡Ê .ÏÂ˘ÎÓ‰
“almost invariably the occupant merely takes possession :„ÏÙ'ˆÏÈÙ ‰¯ÂÓ˘
ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ÔÈ‡ ÈÎ ,ÚÂ„È‰ Ï‡ ·Â˘Ï Ô‡Î ÈÂ‡¯ 330.and pays for using the land”
Û‡ 332.ÈÂÁË·‰ ·ˆÓ‰ ˙‡Ê ¯˘Ù‡È ˙Ú ,ÂÊÈÊ‰Ï ‰È‰È Ô˙È ¯˘‡ 331ÈÚ¯‡ ÈÚˆÓ‡ ¯„‚· ‡Ï‡
·Â˘È˘ÎÏ ‰Ï˜Â ‰¯È‰Ó ‰¯·Ú‰Ï „ÚÂÈÓ Â˙ÂÈ‰ ,Â˙ÂÈÚ¯‡ ÏÚ „ÈÚÈ ÂÓˆÚ ÏÂ˘ÎÓ‰ ‰·Ó
‚‡‰· ÈÓÂ‡Ï·‰ ÔÈ„‰ ˙È·Ï ÂÏ‡ ÌÈ¯·„ Â¯Ó‡ ÈÎ ,„ÁÎÈ Ï‡Â .˙‡Ê ¯˘Ù‡ÈÂ ÔÂÁËÈ·‰

:Ï‡¯˘È Ï˘ ‰ÓÚËÓ

“Israel expects, in due course, when the terrorist threat has ceased,
that the fence will be moved to reflect any agreement between the
two sides. Israel is fully committed to doing so. It has moved such
fences before — on its borders with Egypt, Jordan and Lebanon in the
context of peace agreements or other arrangements.”333

,ÌÈÈ˙˘ÏÙ‰ ÌÚ ÌÂÏ˘‰ ÌÎÒ‰ ‚˘ÂÈ˘ÎÏ ÈÎ ,ÌÂÏ˘ Ô·ÏÈÒ ,Ê‡„ ıÂÁ‰ ¯˘ È¯·„Ï Ì‚ ÍÎ
:ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ¯·ÚÂÈ

that the construction of the wall has led to the destruction or requisition of properties
under conditions which contravene the requirements of Articles 46 and 52 of the Hague
˙ÂÂÁ ÔÈÈÚ .Regulations of 1907 and of Article 53 of the Fourth Geneva Convention”

.132 ‰˜ÒÙ· ,39 ‰¯Ú‰ ÏÈÚÏ ,˙ˆÚÈÈÓ‰ ˙Ú„‰
330.Feilchenfeld, supra note 263, at p. 38
331,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;1.8 ‰˜ÒÙ· ,106 ‰¯Ú‰ ÏÈÚÏ ,Ï‡¯˘È ˙Ï˘ÓÓ Ï˘ ·˙Î· ‰¯‰ˆ‰ Â‡¯

‰¯Ú‰ ÏÈÚÏ ,‰·Ú‡¯Ó ÔÈÈÚ· ÌÈ·È˘Ó‰ ÌÚËÓ ‰ÓÈÏ˘Ó ‰·Â‚˙ ;55 ,54 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ
‰˜ÒÙ· ,59 ‰¯Ú‰ ÏÈÚÏ ,Ë¯Ù‰ ˙‚‰Ï „˜ÂÓ‰ ÔÈÈÚ· ˙ÈÓ„˜Ó ‰·Â‚˙ ;18 ,16 ˙Â‡˜ÒÙ· ,117
Israel Ministry of Foreign Affairs, supra note 77; Cashman, supra note 117; :Ì‚ Â‡¯ .41
“refused to regard taking :ÈÓÂ‡ÏÈ·‰ ÔÈ„‰ ˙È·˘ ‰‡¯ ,ÔÎ ÈÙ ÏÚ Û‡ .Laub, supra note 117
˙‡ÊÂ ,land for the barrier as temporary requisition and saw it as a form of confiscation”
David Kretzmer “The Advisory .ÏÂ˘ÎÓ‰ ÔÈÈÚÏ ˙Ú‚Â ‰Ó¯Á‰ ÔÈ‡ ÈÎ ı"‚·‰ ˙˜ÈÒÙ Û¯Á
Opinion: The Light Treatment of International Humanitarian Law” 99 Am. J. Int’l L.

.(2005) 88, 98
332ÌÈÓÂÒÁÓ Â¯ÒÂÈ˘ ÈÂÎÈÒ‰ .Israel Ministry of Foreign Affairs, supra note 77 :Ï˘ÓÏ Â‡¯

ÔÎ‡ ‡Ó‚Â„Ï Ï‡¯˘È ‰˙È‰ Ì‡ ,˙ÈÈ˙˘ÏÙ‰ ˙Â˘¯‰ ˙‚‰‰ ÏÚ ÌÈ„·Î ˙Â˘˘Á ‡È·‰ ˜¯ ·‚‡
ÒÈÒ· ÏÚ ,ÌÈÙ˜ÂÚ ÌÈ˘È·ÎÏ ÌÈÈ˙˘ÏÙ ÌÈ·Î¯Ï ¯·ÚÓ È¯˙È‰ ‰˜ÈÚÓÂ ÌÈÓÂÒÁÓ‰ ˙È·¯Ó ‰¯ÈÒÓ
Ì˙Â‡· ,˙ÈÈ˙˘ÏÙ‰ ˙Â˘¯‰ ˙Â·¯ÂÚÓ ‡Ï· ,˙ÈÓÂ˜Ó ˙ÈÈ˙˘ÏÙ ˙Â‚È‰Ó ÔÈ·Â ‰È· ÌÈÓÎÒ‰
.‡5 'Ú· ,95 ‰¯Ú‰ ÏÈÚÏ ,¯ÏÂ‚¯Â ÊÚÂÈ Â‡¯ .‰ÚÈ‚¯ Ï˘ ˙Î˘ÂÓÓ ‰ÙÂ˜˙ ‰Î¯‡˙ Ì‰· ÌÈ¯ÂÊÈ‡‰

333,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯ .8.1 ‰˜ÒÙ· ,106 ‰¯Ú‰ ÏÈÚÏ ,Ï‡¯˘È ˙Ï˘ÓÓ Ï˘ ·˙Î· ‰¯‰ˆ‰
.54 ‰˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ
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“[J]ust as the fence between Israel and Egypt was moved in the
aftermath of a peace accord, the fence between Israel and Jordan was
moved following a peace agreement, and the fence between Israel and
Lebanon was moved following Israel’s withdrawal from Lebanon.”334

“[i]f the Palestinians :ÈÎ ·ˆ˜ ‰˘Ó ,Ê‡„ ‰È„Ó‰ ‡È˘ ,˙Â¯Â¯· ÍÎ ÏÚ ÛÈÒÂ‰Â
‰È‡ Û‡ Ï‡¯˘È 335.end terror, Israel must stop building the separation fence”
.˙˘¯„‰ ÔÓÊ‰ ˙ÙÂ˜˙ Í˘ÓÏ ˙ÈÓÊ Ì˙Â‡ ˙ÒÙÂ˙ ¯ÂÎÊÎ ‡Ï‡ ,Ô‰ÈÏÚ·Ó ˙ÂÚ˜¯˜ ˙ÏËÂ
‰ÁË·‰‰ ˙„ÓÂÚ Ï‡¯˘È „ˆÓ˘ Ì‚ ‰Ó .˙ÂÓ„‡· ˙ÂÏÚ·‰ ˙˙˘Ó ‡Ï ,‰¯˜Ó ÌÂ˘·˘ ÍÎ
,¯ÎÊÂ‰ ¯·Î˘ ÈÙÎ ,ÌÈÈ˙È· .ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ¯ÒÂÈ˘ÎÏ ,Ô‰ÈÏÚ·Ï ˙ÂÚ˜¯˜‰ ·È˘‰Ï
‡ˆÓ Ì‡ .È‡Ó˘ ˙Î¯Ú‰ ÈÙÏ Ú˜¯˜‰ Í¯ÚÏ Ì‡˙‰· ˘ÂÓÈ˘ ÈÓ„ ˙ÂÚ˜¯˜ ÈÏÚ·Ï ÌÈÚˆÂÓ
,ÏÈÚÏ ¯ÂÓ‡Î ,‡Â‰ È‡˘¯ ,˜ÂÈ„ È‡· ‰˜ÂÏ Â‡ Ô‚Â‰ ‡ÏÎ ÂÈÒÎ Í¯Ú Ô„ÓÂ‡ ˙‡ Ú˜¯˜‰ ÏÚ·

.ÍÎ· ‰ˆ¯È Ì‡ ı"‚·Ï ¯Â˙ÚÏ ÛÂÒ·ÏÂ ‰Î¯Ú‰Ï „‚˙‰Ï
336".·Á¯Ó‰ ¯ÂÊ‡·˘ ÌÈÈËÒÏÙ‰ ÌÈ·˘Â˙· ˙Ú‚ÂÙ ¯Ù˙‰ ·Á¯Ó ˙Ó˜‰˘ ˜ÙÒ ÔÈ‡"
Í¯ÂˆÏ" ÈÎ ‰¯Ó‡· Ì˘ ‰ÎÈ˘ÓÓÂ ,ÌÈ‰‡¯·‡ ÔÈÈÚ· ˘ÈÈ· (‰‡È˘‰ ˙ÚÎÂ) ˙ËÙÂ˘‰ ÍÎ
˙È˙ÂÚÓ˘Ó ‰ÚÈ‚Ù Ì¯‚È‰Ï ‰ÏÂÏÚÂ ˙ÂÈ‡Ï˜Á ˙ÂÓ„‡ ÂÒÙ˙Â ÂÒÙ˙ÈÈ ÏÂ˘ÎÓ‰ ˙Ó˜‰
.Ú˜¯˜Ï Ì˙Â˘È‚ Ú‚ÙÈ‰Ï Ì‚ ‰ÏÂÏÚ ,Ì˙Â˘¯·˘ ˙ÂÚ˜¯˜ ÏˆÏ ÌÈ·˘Â˙‰ Ï˘ Ì˙ÏÂÎÈ·
ÁÂ¯· 337."¯ÂÊ‡‰ ÔÂ˙ Â· ‰ÓÈÁÏ‰ ·ˆÓ Ï˘ ‰‡ˆÂ˙ ‡È‰Â ‰Ú˘‰ Á¯ÂÎ ‡È‰ ÂÊ ‰ÚÈ‚Ù
,˜Ê ÌÂ¯‚˙ ‰ÒÈÙ˙‰ ÈÎ Û‡ ":„ÓÚÓ Â˙Â‡· ¯ÚÂ‰ ÌÂÎÈÒ·Â ‰¯È˙Ú‰ ‰˙Á„ ÂÏ‡ ÌÈ¯·„
·Â˘Á ·ÈÎ¯ ˘Ó˘Ï Â„ÚÂ˘ ÌÈÚˆÓ‡· ¯·Â„Ó ÈÎ ÂÈÏÚ Ï·Â˜Ó ÌÈ·˘Â˙Ï ˙ÂÁÂ È‡Â ÌÈÈ˘˜

338."....ÔÂÁËÈ·‰ ÏÚ ÌÈ„˜ÙÂÓ‰ ÌÈÓ¯Â‚‰ ÂËÈÏÁ‰ ÂÈÏÚ ,Ï"‰ˆ Ï˘ ‰ÓÈÁÏ‰ ˙ÒÈÙ˙·
‰ÚÈ‚ÙÏ ÌÈ¯·„‰ Ú·ËÓ Ì¯Â‚ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ˘ Û‡ ÏÚ ÈÎ ‡È‰ ˙¯·˙ÒÓ‰ ‰‡ˆÂ˙‰
Ï˘ ¯ÎÈ‰ ıÓ‡Ó‰ ˙Â¯ÓÏ ,ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘‰ È·˘Â˙Ó ˜ÏÁ Ï˘ Â˘ÂÎ¯· ˙ÓÈÂÒÓ
ÌÚÂˆÈ· ÚÂÓÏ ÈÁ¯Î‰‰Â ÈÂÈÁ‰ È‡·ˆ‰ Í¯Âˆ‰ ·˜Ú Ì˜ÂÓ ‡Â‰˘ È¯‰ ,‰¯ÊÚÓÏ Ï‡¯˘È
ÁÈÏˆÓ ÔÎ‡Â .ÌÈÏ‡¯˘ÈÂ Ï‡¯˘È „‚Î ÌÈÏ·ÁÓ È„È ÏÚ ÌÈÚˆ·˙Ó‰ ÌÈÈÏË˜ ÌÈÚÂ‚ÈÙ Ï˘
ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙ÁË·‰Ï Ì¯Â˙ ,Â˙ÓÈ˘Ó ˙‡ ‰·¯ ‰ÁÏˆ‰· ‡ÏÓÏ ‡Â‰
ÈÎ¯ˆÏ ÈÁ¯Î‰ ÔÙÂ‡· ‡Â‰ ıÂÁÂ ,˙È˙ÓÁÂÏ‰ ‰ÒÙÈ˙‰ ÈÈ„ ÈÙÏ ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘·

339.‰ÓÈÁÏ‰ ÏÂ‰È ÈÈ„ ÈÙÏ ‰ÓÁÏÓ‰

334,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Ì‚ Â‡¯ .Cashman, supra note 117 :· ËËÂˆ
.16 ‰˜ÒÙ· ,117 ‰¯Ú‰ ÏÈÚÏ ,‰·Ú‡¯Ó ÔÈÈÚ· ÌÈ·È˘Ó‰ ÌÚËÓ ‰ÓÈÏ˘Ó ‰·Â‚˙ ;54 ‰˜ÒÙ·

335.Laub, supra note 117 :· ËËÂˆ
336ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Ì‚ Â‡¯ .(˘ÈÈ· ˙ËÙÂ˘‰ È¯·„) 77 ‰¯Ú‰ ÏÈÚÏ ,ÌÈ‰‡¯·‡ ÔÈÈÚ

.94 ,62 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰
337.Ì˘ ,ÌÈ‰‡¯·‡ ÔÈÈÚ
338.Ì˘
339.208 ,197 ,196 ˙Â‡˜ÒÙ· ,63 ‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î Â‡¯
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‰ÚÂ˙‰ ˘ÙÂÁ ÏÚ ˙ÂÏ·‚Ó .Á

‰ÒÈÙ˙· ÈÂˆÓ‰ ÁË˘· ÌÈÁ¯Ê‡ ˙ÚÂ˙ ÏÚ ˙ÂÏ·‚‰Ï ˙ÒÁÈ˙Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡
Ì˙ËÈ˜ È„È ÏÚ ‰ÚÂ˙‰ ˘ÙÂÁ ˙Ï·‚‰Ï ˘¯ÂÙÓ ¯˙È‰ ‡ˆÓÈ 27 ÛÈÚÒ·Â ˙È˙ÓÁÂÏ
“the Parties) ‰ÓÁÏÓ‰Ó ‰‡ˆÂ˙Î ÌÈ˘Â¯„ ÂÈ‰È˘ ÔÂÁËÈ·Â ÁÂ˜ÈÙ ÈÚˆÓ‡ Ì˙Â‡ Ï˘
to the conflict may take such measures of control and security in regard
ÛÈÚÒ 340.(to protected persons as may be necessary as a result of the war”
‡ ÔÓÈÒ .(Part III) È˘ÈÏ˘‰ ˜ÏÁ‰ Ï˘ (Section I) ‡ ÔÓÈÒÏ ÔÂ˘‡¯‰ ÛÈÚÒ‰ ÂÈ‰ 27
ÌÈ„„ˆ‰ ÈÁË˘ ÏÚ Ì‚ ÂÓÎ ÌÈ˜ÊÁÂÓ ÌÈÁË˘ ÏÚ ÌÈÏÁÂÓ‰ ÌÈÙÈÚÒ‰ Ì˙Â‡ ˙‡ ‰ÂÓ
ÈÏÚ· ÈÁË˘Ï ˙ÂÙ˙Â˘Ó ˙Â‡¯Â‰ ¯˙ÂÎ· ÌÈ‡˙Ó ÔÙÂ‡· ¯˙ÎÂÓ Û‡Â ÌÓˆÚ ˙ÂÓÈÚÏ
“Provisions Common to the Territories of the) ÌÈ˜ÊÁÂÓ ÌÈÁË˘ÏÂ ˙ÂÓÈÚ‰
ÍÈ¯„Ó Ô‰ ,‰ÓÂ„ ÔÙÂ‡· 341.(Parties to the Conflict and to Occupied Territories”
ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ô‰Â ‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰
˘ÙÂÁ ˙Ï·‚‰Ï ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ Ï˘ ÈÚÓ˘Ó „Á‰ ¯˙È‰‰ ˙‡ ÌÈ˘È‚„Ó 2004 ˙˘Ó
˜¯ÙÏ 266 ‰˜ÒÙ· ˙˘¯ÂÙÓ ‰¯ÊÁ ¯Á‡ÏÂ .ÌÈ˜ÊÁÂÓ ÌÈÁË˘· ÌÈÁ¯Ê‡ Ï˘ ‰ÚÂ˙‰
‰ËÈÏ˘Â ÔÂÁËÈ· ÈÚˆÓ‡ ËÂ˜Ï ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡· ¯ÂÓ‡‰ ¯˙È‰‰ ÏÚ 342È˘ÈÓÁ‰
ÍÈ¯„Ó ÏÈÁÓ 343,ÌÈ˜ÊÁÂÓ ÌÈÁË˘· ˙ÈÁ¯Ê‡ ‰ÈÒÂÏÎÂ‡ ÈÙÏÎ ‰ÓÁÏÓ‰ ÔÓ Í¯ˆ‰ ÏÎÎ
ÁÂ˜ÈÙ ÈÚˆÓ‡ 344,È˘È˘‰ ˜¯ÙÏ 379 ‰˜ÒÙ· ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰
ÈÎ ¯‰·ÂÓ ÍÎ· .ÌÈ˜ÊÁÂÓ ÌÈÁË˘· ˙ÈÁ¯Ê‡ ‰ÈÒÂÏÎÂ‡ ÏÚ ˘¯ÂÙÓ ÔÙÂ‡· ÂÏ‡ ÔÂÁËÈ·Â
Ï˘ Â˙ÈÒÂÏÎÂ‡ ÏÚ ÂÏÂÁÈ ÔÎ‡ ÌÈÁ¯Ê‡Ï ÌÈÚ‚Â Ì‰˘ ÏÎÎ ‰ËÈÏ˘Â ÔÂÁËÈ· ÈÚˆÓ‡ Ì˙Â‡
Ì˙Â‡ ÏÚ ·˘ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ 345.˜ÊÁÂÓ ÁË˘

347.Ô‡ÙÒÈ¯‚ Ï˘ Â˙ÎÈÓ˙Ï ÌÈÎÂÊ Û‡˘ 346,‰ÓÂ„ Í¯„· ˙ÂÂ¯˜Ú‰
ÌÈÙÂÙÎ Ì‰Ï ÔÂÁËÈ·‰Â ‰ËÈÏ˘‰ ÈÚˆÓ‡ „ÂÒÈ·˘ ‰ÂÂÎ‰ ˘Â¯ÈÙÂ ¯·Ò‰ Ì˘Ï

:ÈÎ ‰Ë˜ÈÙ ¯ÈÚÓ ,˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 27 ÛÈÚÒ ˙Â‡¯Â‰Ï Ì‡˙‰· ,ÌÈÁ¯Ê‡

“[t]he right to personal liberty, and in particular, the right to move about
freely, can naturally be made subject in war time to certain restrictions
made necessary by circumstances. So far as the local population

340‰¯Ú‰ ÏÈÚÏ ,‰ÓÁÏÓ ÈÓÈ· ÌÈÁ¯Ê‡ ˙‚‰ ¯·„· 1949 ˙˘Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 27 ÛÈÚÒ
.115

341.34y27 ÌÈÙÈÚÒ ‡ ÔÓÈÒ È˘ÈÏ˘ ˜ÏÁ ,Ì˘
342.266 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯
343.Ì˘ ,Ì˘
344.379 ‰˜ÒÙ· ,Ì˘
345.Ì˘ ,Ì˘
346.9.22 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
347.Id. at p. 50 :Ì‚ Â‡¯ .Greenspan, supra note 134, at p. 168 :Â‡¯
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is concerned, the freedom of movement of civilians of enemy
nationality may certainly be restricted, or even temporarily suppressed,
if circumstances so require. That right is not, therefore, included among
the other absolute rights laid down in the Convention.”348

˙ÂÏ·‚‰Ó ˙ÂÚ‰ ,‰ËÈÏ˘Â ÔÂÁËÈ· ÈÚˆÓ‡ ÔÂÂ‚Ó· ËÂ˜Ï ˙ÂÈ‡˘¯ ˙Â˜ÈÊÁÓ‰ ˙ÂÈ„Ó‰
„ÚÂ ‰¯Ë˘ÓÏ ˙Â·Âˆ˜ ˙ÂÙÂ˜˙· ÁÂÂÈ„Â ÌÂ˘È¯ ˙·ÂÁ ÂÓÎ ÈÒÁÈ ÔÙÂ‡· ˙ÂÏ˜ ˙Â·˘Á‰
‰˘È‚ ¯ÂÒÈ‡ ,¯Â˘È‡ ‡ÏÏ ·˘ÂÓ‰ ÌÂ˜Ó ÈÂÈ˘ ÏÚ ¯ÂÒÈ‡ ÂÓÎ ,¯˙ÂÈ ˙Â¯ÂÓÁ ˙Â‡¯Â‰Ï

349.‰‡ÈÏÎÂ ·˘ÂÓ ÌÂ˜Ó ˙‡ˆ˜‰ ÂÏÈÙ‡Â ,‰ÚÂ˙ ˙ÂÏ·‚‰ ,ÌÈÓÈÂÒÓ ÌÈ¯ÂÊ‡Ï
‰ÒÈÙ˙· ÔÂ˙‰ ÁË˘· ÈÎ ˙Â˘¯ÂÙÓ ÛÈÒÂÓ ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 49 ÛÈÚÒ
˙ÂÈ‡·ˆ ˙Â·ÈÒ Ì‡ ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓÏ ˙Â¯˙ÂÓ ‰ÚÂ˙‰ ˘ÙÂÁ ÏÚ ˙ÂÏ·‚‰ ˙È˙ÓÁÂÏ
‰ÓˆÚÓ‰ ˙È‡˘¯ ÈÎ Ú·˜ 49 ÛÈÚÒ Â˙Â‡Ï ‰È˘‰ ‰˜ÒÙ· ÍÎ .˙‡Ê ˙Â˘¯Â„ ˙ÂÈÂÈÁ
‰ÈÈÒÂÏÎÂ‡‰ ÔÂÁËÈ· Ì‡ ,ÌÈÈÂÒÓ ¯ÂÊ‡ Ï˘ È˜ÏÁ‰ Â‡ ÌÏ˘‰ ÂÈÂÈÙ ˙‡ Úˆ·Ï ‰˜ÈÊÁÓ‰
ÌÈÁ¯Ê‡ Ï˘ Ì˙¯È˜Ú ¯Â¯‚È˘ ÂÏ ¯ÂÒ‡ ‰ÊÎ ÈÂÈÙ .˙‡Ê Â˘¯„È ÌÈÈ‡·ˆ Á¯Î‰ ÈÏÂ˜È˘ Â‡
˙‡ ÚÂÓÏ ,˘ÓÓ Ï˘ ˙Â·ÈÒÓ ,¯˘Ù‡ È‡ ÔÎ Ì‡ ‡Ï‡ ,˜ÊÁÂÓ‰ ÁË˘‰ ˙ÂÏÂ·‚Ï ¯·ÚÓ

:Ì˙¯È˜Ú

“[T]he Occupying Power may undertake total or partial evacuation
of a given area if the security of the population or imperative
military reasons so demand. Such evacuations may not involve the
displacement of protected persons outside the bounds of the occupied
territory except when for material reasons it is impossible to avoid
such displacement.“350

ÌÈÏÈÓ· ÚÂ„È‰ ˙‡ Ë¯ÂÙ ‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Ì‚ ÍÎ
ÏÚ ˙ÂÏ·‚‰ ÏÈË‰Ï 49 ÛÈÚÒ ÁÎÓ ˜ÈÊÁÓÏ ‰Ó˜‰ ˙ÂÎÓÒ ‰˙Â‡Ï ¯˘‡· ˙ÂÓÂ„
˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ ¯ÊÂÁ ÔÙÂ‡ Â˙Â‡·Â 351.‰ÚÂ˙‰ ˘ÙÂÁ
‰ÚÂ˙‰ ˘ÙÂÁ ˙Ï·‚‰ ¯˙È‰ ÏÚ ¯ÊÂÁ ‡Â‰ Û‡ ‰Ë˜ÈÙ 352.‰¯ÂÓ‡‰ ˙ÂÎÓÒ‰ ÏÚ 2004
“imperative) ˙‡Ê ÌÈ˘¯Â„ ÌÈÈÎ¯Î‰ ÌÈÈ‡·ˆ ÌÈÓÚË˘ ,ÈÂÈÙ ˙Â·ÈÒ· ÌÈÁ¯Ê‡ Ï˘
˙ÂÈÂÏÈÚÙ ˙ÏÎÒÓ ÌÈÁ¯Ê‡ Ï˘ Ì˙ÂÁÎÂ ¯˘‡Î Â‡ 353(military reasons so demand”

348.Pictet, supra note 111, at p. 201y202
349,Â‡¯ ,˙ÂÓÈÂÒÓ ˙ÂÈÙÈˆÙÒ ˙Â·ÈÒ ˙Á˙ ,‰Ï‡Î˘ ÌÈ¯˙ÂÓ ÌÈÏÈ·‚Ó ÌÈÚˆÓ‡Ï ˙Â‡Ó‚Â„Ï .Ì˘ Â‡¯

ÈÓÈ· ÌÈÁ¯Ê‡ ˙‚‰ ¯·„· 1949 ˙˘Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 78-Â ,46 ,42 ,41 ÌÈÙÈÚÒ ,Ï˘ÓÏ
.115 ‰¯Ú‰ ÏÈÚÏ ,‰ÓÁÏÓ

350.49(2) ÛÈÚÒ ,Ì˘
351.382 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯
352.11.55 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
353.Pictet, supra note 111, at p. 280 :Â‡¯
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“when the presence of protected persons in an area hampers military) ˙ÂÈ‡·ˆ
‰¯È˙Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 49 ÛÈÚÒÏ ˙È˘ÈÓÁ‰ ‰˜ÒÙ‰ ,ÍÎÓ ‰¯˙È 354.(operations”
Û¯Á ÂÏÈÙ‡ ,¯„‚ÂÓ ÌÂ˜Ó· ‡ˆÓÈ‰Ï ÁË˘‰ È·˘Â˙Ï ˙Â¯Â‰Ï ‰˜ÈÊÁÓ‰ ˙Â˘¯Ï ˘¯ÂÙÓ·
ÌÈ·ÈÈÁÓ ÌÈÈ‡·ˆ Á¯Î‰ ÈÏÂ˜È˘ ¯˘‡Î ˙‡Ê .‰ÓÁÏÓ‰ ÈÂÎÈÒÏ ÍÎ· ÂÙ˘ÁÈ˘ ˙Â¯˘Ù‡‰

:˙‡Ê

“The Occupying Power shall not detain protected persons in an area
particularly exposed to the dangers of war unless the security of the
population or imperative military reasons so demand.“355

ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ì‚ ÂÓÎ 356,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó
¯·Ò‰· ÍÈ¯‡Ó Û‡ ‰Ë˜ÈÙ .‰¯ÂÓ‡‰ ˙ÂÎÓÒ‰ ÏÚ ÌÈ¯ÊÂÁ 357,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰

:ÍÎ (5)49 ÛÈÚÒ Â˙Â‡ ÏÚ

“[T]he rule whereby individuals are free to move from place to place
is subject to certain restrictions in wartime. Two such restrictions are
mentioned here: the Occupying Power is entitled to prevent protected
persons from moving, even if they are in an area particularly exposed
to the dangers of war, if the security of the population or imperative
military reasons so demand.”358

Z ÌÈÈÂÈÁ ÌÈÈ‡·ˆ ÌÈÓÚËÂ ‰ÈÒÂÏÎÂ‡‰ ÔÂÁËÈ· Z ÌÈÏÂ˜È˘ È˘ ,ÍÎÓ ‰‡ˆÂ˙Î
359.˙Â·ÈÒÏ Ì‡˙‰· ÌÈÂÈÙ Â‡ ÌÈÁ¯Ê‡ Ï˘ Ì˙ÚÂ˙ ˙ÚÈÓ ˙‡ ÌÈ˜È„ˆÓ

ÌÈÚˆÓ‡‰ ÏÎ· ËÂ˜Ï ‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ÏÚ ÈÎ ‰¯ÂÓ‰ ,‚‡‰ ˙Â˜˙Ï 43 ÛÈÚÒ
ÔÂÁËÈ·‰Â ¯„Ò‰ ˙‡ ,¯˘Ù‡‰ ÏÎÎ ,ÁÈË·‰ÏÂ ÌÎ ÏÚ ¯ÈÊÁ‰Ï È„Î ‰˙ÏÂÎÈ·˘
ÁË˘· ÌÈÁ¯Ê‡ Ï˘ ‰ÚÂ˙‰ ˘ÙÂÁ ÏÚ ˙ÂÏ·‚‰ ˙ÏË‰ ‡Â‰ Ì‚ ¯È˙Ó 360,ÌÈÈÈ¯Â·Èˆ‰
,ÈÂÈ˘Ï ÌÚ·ËÓ ÌÈÂ˙ ‰ÚÂ˙‰ ÈÈ„ ˜ÊÁÂÓ ÁË˘· ,ÍÎÈÙÏ .˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÈÂˆÓ‰
,¯·„‰ ÈÈÈÙÂ‡ ‰˘ÚÓÏ 361.˜ÈÊÁÓ‰ Ï˘ ÂÓÂÏ˘Â ÂÂÁËÈ· ,ÂÈÎ¯ˆ Ì˘· ‰ÈÚ˘‰Ï Â‡ ÏÂËÈ·Ï
Â‡ ‰˙ÈÈÚ˘‰ È„È ÏÚ ˜ÊÁÂÓ ÁË˘· ˙È˘ÙÂÁ‰ ‰ÚÂ˙‰ ˙ÂÎÊ ÏÚ ‰˙˙ ‰˜ÈÊÁÓ‰ ˙Â˘¯‰ ÈÎ

354.Id.
355‰¯Ú‰ ÏÈÚÏ ,‰ÓÁÏÓ ÈÓÈ· ÌÈÁ¯Ê‡ ˙‚‰ ¯·„· 1949 ˙˘Ó ˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 49(5) ÛÈÚÒ

.115
356.382 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Â‡¯
357.11.55 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
358.Pictet, supra note 111, at p. 282
359.Id. at p. 283
360‰ÓÁÏÓ‰ Ï˘ ‰È‚‰ÓÂ ‰ÈÈ„ ¯·„· 1907 ˙˘Ó ˙ÈÚÈ·¯‰ ‚‡‰ ˙Ó‡ ˙Â˜˙Ï 43 ÛÈÚÒ Â‡¯

.114 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È·
361.von Glahn, supra note 110, at p. 98 :Â‡¯
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.˜ÊÁÂÓ ·ÈÂ‡ ÁË˘· ÌÈ˘‡ Ï˘ Ì˙ÚÂ˙ ˙¯„Ò‰Ï ˙ÂÎÊ‰ ‰Â˙ ‰ÏÂ ¯Á‡Ó 362,‰˙Ï·‚‰
Â·˘ÂÓ ÌÂ˜ÓÓ ÌÈÂÒÓ ˜Á¯ÓÏ ¯·ÚÓ ‰ÚÂ˙ ˙Â˙Ó Û‡ ˙ÂÙÒÂ ˙Â‡¯Â‰ ˙Â·Â¯˜ ÌÈ˙ÚÏ
¯ÂÓ‡‰ ÁÂ¯· 363.˜ÈÊÁÓ‰ ˙ÂÈÂ˘¯ È„È ÏÚ Â˜ÚÂ‰˘ ¯·ÚÓ È¯Â˘È‡ ˙‡È˘· Ë¯Ù‰ Ï˘

:ÈÎ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó Ú·Â˜

“[t]he occupant may withdraw from individuals the right to change
their residence, restrict freedom of internal movement, forbid visits to
certain districts, prohibit emigration and immigration.”364

ÏÚ ˙ÂÏ·‚‰ ‰ÓÂ„ ÔÙÂ‡· ¯È˙Ó ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰
365.‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ È„È ÏÚ ÌÈË˜‰ ÔÂÁËÈ· ÈÚˆÓ‡ ˙¯Âˆ· ÌÈÁ¯Ê‡

:Ô‡ÙÒÈ¯‚ ˜ÈÒÓ ÍÎÂ ,‰ÚÂ˙‰ ˘ÙÂÁ ˙‡ ¯ÎÈ ÔÙÂ‡· ÌÈÏÈ·‚Ó ,ÔÎ Ì‡ ,‰ÓÈÁÏ‰ ÈÈ„

“One of the usual methods of exercising control over the population
is to issue identity cards to all inhabitants. Movement by civilians
within the territory is restricted, and only allowed outside defined
areas by a system of passes. Road blocks are set up at various points
to enforce such regulations. Certain areas may be entirely closed to
the inhabitants living outside them. Entry and exit from the territory
is strictly regulated. Curfews are often imposed....”366

˙Â˜ÈÊÁÓ‰ ˙ÂÓˆÚÓ Ï˘ ˙Â‡ÈˆÓ· Ô˙Â‚‰˙‰ ˙‡ ‰˘ÚÓÏ ˙ÂÙ˜˘Ó Û‡ ‰Ï‡Î˘ ˙ÂÏ·‚‰
˙È˙ÓÁÂÏ‰ ‰ÒÈÙ˙‰ ÍÏ‰Ó· ‰˘ÁÓ‰ Ì˘Ï ÍÎ .˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÌÈÂ˙‰ ÌÈÁË˘·
‡Ó˘ ˘˘Á‰ ÔÓÂ ,‰Â˘‡¯‰ ÌÏÂÚ‰ ˙ÓÁÏÓ· ˙È¯·‰ ˙ÂÏÚ· È„È ÏÚ „ÏÈÈ¯‰ Ï˘
˙ÂÈ¯Á‡‰ ˙‡ ˙È¯·‰ ˙ÂÏÚ· Ï˘ ÌÈÈ‡·ˆ‰ ˙ÂÁÂÎ‰ ÂÏË ,˙È˘· ‰ÓÁÏÓ‰ ıÂˆÈ ˜È‰·È
Ï˘ Ë¯Ù‰ ˙ÂÈÂ¯ÈÁ ÏÚ ÂÏËÂ‰ Û˜È‰ ˙Â·Á¯ ˙ÂÏ·‚‰Â È¯Â·Èˆ‰ ¯„Ò‰ ˙ÁË·‡Ï

367.ÒÂÙ˙‰ ÁË˘·˘ ‰ÈÒÂÏÎÂ‡‰
‡ˆÓ‰ ÁË˘ È·˘Â˙ Ï˘ Ì˙ÚÂ˙ ˘ÙÂÁ ÌÂˆÓˆ ·ÈÈÁÓ‰ È‡·ˆ Í¯Âˆ· ÏÂÏÎÏ Ô˙È
‰˜ÈÊÁÓ‰ ‰ÓˆÚÓ‰ ÏÚ ‰‚‰ Ì˘Ï ˙ÂË˜ ¯˘‡ ˙ÂÏÂÚÙ Ì‚ ˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ·

362.Greenspan, supra note 134, at p. 223 :Â‡¯
363:‰˜ÈÊÁÓ‰ ‰ÓˆÚÓÏ Û‡ ,¯ÂÎÊÎ ,ÍÎÓ ‰¯˙È .von Glahn, supra note 110, at p. 141 :Â‡¯

“the customary rights ... to prohibit anything tending to promote or stimulate a spirit of
resistance or of hostility on the part of the inhabitants against the new authorities ....”

.Id.
364.375 ‰˜ÒÙ· ,134 ‰¯Ú‰ ÏÈÚÏ ,‰˘·È· ‰ÓÈÁÏ‰ ÈÈ„Ï È‡˜È¯Ó‡‰ ‰„˘‰ ÍÈ¯„Ó
365.11.37 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰ ˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Â‡¯
366.Greenspan, supra note 134, at p. 233
367.Fraenkel, supra note 113, at p. 9 :Â‡¯
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,‰ËÈÏ˘ ˙ÏÚÙ‰Ï ˙ÂÏ·Â˜Ó‰ ÌÈÎ¯„‰ ÔÓ ÔÈ‰ ‰ÚÂ˙‰ ˘ÙÂÁ ÏÚ ˙ÂÏ·‚‰‰ 368.‰ÓˆÚ
ÌÈ¯˜Ó Ì˙Â‡· ,‰˜ÈÊÁÓ ˙Â˘¯Ï˘ ÔÂÂÈÎÓ .˜ÊÁÂÓ ÁË˘· Ì‚ ÂÓÎ ˙È˘ÓÓ ‰ÓÈÁÏ ÍÏ‰Ó·
ÂÏÈÙ‡ ˙ÂÓÈÂÒÓ ˙Â·ÈÒ·Â ,˙ÂÎÊ‰ ˙ÓÈÈ˜ ,˙‡Ê ˙Â˘¯Â„ ˙ÂÈÂÈÁ ˙ÂÈ‡·ˆ ˙Â·ÈÒ Ì‰·
˘ÙÂÁ ,˜ÊÁÂÓ ÁË˘· ÌÈÈÓÂ˜Ó ÌÈÁ¯Ê‡ Ï˘ ‰ÚÂ˙‰ ˘ÙÂÁ ÏÚ ˙ÂÏ·‚‰ ÏÈË‰Ï ,‰·ÂÁ‰
ÈÎ ÏÏÎ‰ ,‰Ë˜ÈÙ ÌÎÒÓ˘ ÈÙÎ .ÂÏ‡ ÌÈÁË˘· ˙Â‚ÂÓ‰ Ì‰È˙ÂÈÂÎÊ ÏÚ ÈÂÓ ÂÈ‡ ‰ÚÂ˙‰

369.‰ÓÁÏÓ ˙Â˙ÈÚ· ˙ÂÏ·‚‰Ï ÛÂÙÎ ÌÂ˜ÓÏ ÌÂ˜ÓÓ ÚÂÏ ÌÈÈ˘ÙÂÁ Ì„‡ È·
Ï˘ ‰ÚÂ˙‰ ˘ÙÂÁ ÏÚ ˙ÂÏ·‚‰ ÌÓÚ Â„ÈÏÂÈ ÔÈÂÊÓ ˙ÂÓÈÚ Ï˘ ÌÈ·ˆÓ ÈÎ ‡Â‰ ÈÚ·Ë
ÏÂ˘ÎÓ Ï˘ Â˙ÈÈ·Ï ‰˙Â˘Ú· ,Ï‡¯˘È .˙È˙ÓÁÂÏ ‰ÒÈÙ˙· ÌÈÈÂˆÓ‰ ÌÈÁË˘· ÌÈÁ¯Ê‡
˙¯˙ÂÒ ‰È‡˘ ˜¯ ‡Ï ,ÌÈÏ·ÁÓ Ï˘ ˙ÂÓÈÏ‡ ˙ÂÏÂÚÙ ÚÂÓÏÂ ·ÎÚÏ ‰¯ËÓ· ÔÂÁËÈ·
Ì˘Ï ˙ÏÚÂÙ ¯˙È‰ ÔÈ·Â ‰˘ÚÓÏ Ì‚ ‡È‰ ‡Ï‡ ,ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ ÈÏÏÎ ˙‡ ‰Ê ÔÈÈÚ·

.ÌÈ˜ÊÁÂÓ‰ ÌÈÁË˘· ÌÈÈ¯Â·Èˆ‰ ÔÂÁËÈ·‰Â ¯„Ò‰ ˙ÁË·‰

ÌÂÎÈÒ .Ë

È˙Ï·Â ‰‡Â‚ ˙ÂÓÈÏ‡· Ï‡¯˘È· ˙ÂÚ¯ÂÙ ˙ÈÈ˙˘ÏÙ‰ ‰‚‰‰‰ ‰Ú¯Ê 2000 ˙˘ Ê‡Ó
È˘ÚÓ ‰Ó„È˜Â ‰ÓÈÓ ,‰„„ÂÚ ,‰·È‰Ï‰ ,‰¯¯ÂÚ ,‰˙ÈÒ‰ ¯˘‡ ‡È‰ ÂÊ ‰˙È‰ .˙˜ÒÂÙ
ÌÈ„Úˆ‰ ˙‡ ËÂ˜Ï ‰·Â¯ÈÒ· ‰„ÓÚ ¯˘‡ ‡È‰ ‡È‰Â ,ÌÈÈÏ‡¯˘È ÌÈ„ÚÈ „‚ ‰Ï·Á
˙‡ Ï‡¯˘È ÏÚ ‡È‰ ‰˙ÙÎ ‰˙ÈÈ˘Ú ÔÂÏ„Á· .ÌÈÏ·ÁÓ „‚ ÌÈÈÂ‡¯‰Â ÌÈÏÈÚÈ‰ ,ÌÈ˘Â¯„‰

370.ÔÂÁËÈ·‰ ÏÂ˘ÎÓ Ï˘ Â˙ÈÈ·

368Legal Ì‚ Â‡¯ ;(ÈÂ„Ï ËÙÂ˘‰ È¯·„) 178 'Ú· ,109 ‰¯Ú‰ ÏÈÚÏ ,ÂÏÈÁ ÔÈÈÚ Ï˘ÓÏ Â‡¯
Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
‰¯Ú‰ ÏÈÚÏ ,Advisory Opinion, I.C.J Reports 2004 (separate opinion of Judge Higgins)
Legal Consequences of the Construction of a Wall in the Occupied ;34 ‰˜ÒÙ· ,291
Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (Declaration of Judge
-· ˜„·) Buergenthal) (July 9, 2004), http://www.icj-cij.org/docket/files/131/1687.pdf
¯ÚÂÈ ˙‡Ê ÌÚ .(ÔÂ˜˙ÈÂ ËÙÂ˘‰ È¯·„) 117 'Ú· ,109 ‰¯Ú‰ ÏÈÚÏ ,'·ÈÂ‡ ÔÈÈÚ ;3 ‰˜ÒÙ· ,(19.8.07
‰ÒÈÙ˙· ÔÂ˙‰ ÁË˘· Á¯Ê‡ ¯˘‡Î ,115 ‰¯Ú‰ ÏÈÚÏ ,˙ÈÚÈ·¯‰ ‰·'‚ ˙Ó‡Ï 5 ÛÈÚÒ ˙ÂÂˆÓ· ÈÎ
“is detained as a spy or saboteur, or as a person under definite suspicion of :˙È˙ÓÁÂÏ
activity hostile to the security of the Occupying Power ... [he] shall, in those cases
where absolute military security so requires, be regarded as having forfeited rights of
˙ÂÓÈÚ‰ ÈÈ„Ï ÈËÈ¯·‰ ÍÈ¯„Ó‰ Ì‚ Â‡¯ .communication under the present Convention”

.9.19 ‰˜ÒÙ· ,67 ‰¯Ú‰ ÏÈÚÏ ,2004 ˙˘Ó ÔÈÂÊÓ‰
369.Pictet, supra note 111, at p. 282 :Â‡¯
370˙ÂÓÈÏ‡‰ ÈÒÂÙ„ ÏÎ ÏÚ ˙ÂÚÏ È„Î Â· ˘È ¯˘‡ ÏÂ˘ÎÓ ‡ˆÓÈÈ ‡Ï ÈÎ ,˙Â˜ÙÒ‰ ˙‡ ‚ÈÙ‰Ï ˘È

Yaakov Amidror “Israel’s Security: The Hard-Learned :Â‡¯ .ËÏÁÂÓÂ ‡ÏÓ ÔÙÂ‡· ¯Â¯Ë‰Â
Lessons” Middle East Quarterly (Winter 2004) 30y44 http://www.washingtoninstitute.
‰¯Ú‰ ÏÈÚÏ ,Ô‡ÈÏÚ ÔÈÈÚ· ‰·Â˘˙ ·˙Î ;(19.8.07-· ˜„·) org/templateC06.php?CID=384
ÚÈ¯Ù‰Ï ÏÂÏÚ Û‡ ‡Â‰Â ÏÂ˘ÎÓ‰Ó ÌÈÚ˙¯ ÌÈ‡ ˙ÂÓ‚¯ÓÂ ÌÈÏÈË ÌÈ¯·„‰ Ú·ËÓ .59 ‰˜ÒÙ· ,63

.Szymanski, supra note 72 :Ì‚ Â‡¯ .Amidror, id. :Â‡¯ .Ï"‰ˆ Ï˘ ˙ÂÈÁ¯Î‰ ˙ÂÏÂÚÙÏ
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È‡ÂÂ˙ ˙‡ Âˆ¯Á˘ Ì‰ ,ÌÈÓ¯Âˆ‰ ‰ÈÏ„ÁÓÂ ˙ÈÈ˙˘ÏÙ‰ ‰‚‰‰‰ Ï˘ ‰ÈÏÏÚÓ ÚÂ¯
371.ÈÏ‡¯˘È‰ ÔÂÁËÈ·‰ ÏÂ˘ÎÓ

ıÈÁ ˙¯ÈˆÈ ÂÈ‰ ,¯Â¯Ë· ‰ÓÁÏÓ· ÈÂÈÁ ·ÈÎ¯ÓÎ ,ÔÂÁËÈ·‰ ÏÂ˘ÎÓ ÒÈÒ··˘ ÔÂ¯˜Ú‰
Â„Èˆ·˘ ÈÏ‡¯˘È‰ ·Â¯‰ ÔÈ·Ï ‰·È¯Ó‰ ÈÁË˘· ÌÈ·˘ÂÈÓ‰ ÌÈÈ˙˘ÏÙ‰ ·Â¯ ÔÈ· ÈÂ‡¯
ÏÚ ‰˙‚‰· Ï‡¯˘È Ï˘ ‰˙ÏÂÎÈ ˙‡ ˙¯Ù˘Ó ‰¯È„Á‰ ˙ÏÂÎÈ ÏÚ ‰Ê È˘Â˜ ˙Ó¯Ú‰ .¯Á‡‰
ÔÂÁËÈ· ÈÏÂ˜È˘ ÔÈ·˘ ÈÂ‡¯‰ ÔÂÊÈ‡‰ ˙¯ÈˆÈÏ ‰„Ó˙‰· Ï‡¯˘È ˙¯˙ÂÁ ,˙‡Ê ÌÚ 372.‰ÈÁ¯Ê‡
ÔÈÂÊÓ ˙ÂÓÈÚ Ï˘ ·ˆÓ· .Í„È‡Ó ‰ÚÂ˙ ˘ÙÂÁÂ ˘ÂÎ¯ ÏÚ ˙ÂÏ·‚Ó ÔÈ·Ï ,„ÁÓ ÌÈÈÓÈËÈ‚Ï
˙ÂÓÈÚ· ÌÁÂÏ‰ „ˆ‰ Ï˘ Ô‰ ‰·ÂÁ‰Â ˙ÂÎÊ‰ ÂÊ È¯‰ ,˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ¯Ë˘Ó· Ì‚ ÂÓÎ
ÏÈÚÙ‰Ï ,˙È˙ÓÁÂÏ ‰ÒÈÙ˙ Ï˘ ·ˆÓ· ÌÈ‡ˆÓ‰ ÌÈÁË˘· ‰˜ÈÊÁÓ‰ ˙Â˘¯‰ Ï˘ Ô‰Â ÔÈÂÊÓ
È„Î ˙ÂË˜‰ ÌÈÎ¯„‰ .‰ÓÁÏÓ‰ ˙¯ËÓ ˙ÓÏ˘‰Ï ÌÈˆÂÁ‰ ÌÈÈ‡·ˆ ÌÈÚˆÓ‡ Ì˙Â‡ ˙‡
ÈÂˆÓ‰ ˘ÂÎ¯· ˘ÂÓÈ˘· ˙ÂÎÂ¯Î ÌÈ¯·„‰ Ú·ËÓÂ ÏÏÎ Í¯„· ‰ÓÁÏÓ‰ ˙ÂÈÏÎ˙ ˙‡ ÌÈ˘‚‰Ï

.‰ÚÂ˙‰ ˘ÙÂÁ ˙Ï·‚‰·Â ,Â˙ÒÈ¯‰ ÂÏÈÙ‡ Â‡ Â˙ÒÈÙ˙ ˙ÂÚˆÓ‡· ,ÌÈ˜ÊÁÂÓ ÌÈÁË˘·

371‰˙È˘ ‰ÈÁ‰· ÂÏÏÎ˘ È‡·ˆ‰ Ï˘ÓÓ‰ Ï˘ ˙ÂÈÒÈÒ·‰ ˙Â¯ËÓ‰ ˙ÓÈ˘¯· ÔÂ˘‡¯‰ ,‰ÓÂ„ ÔÙÂ‡·
˙‡¯˜Ï ‰ÈÓ¯‚· ˙È¯·‰ ˙Âˆ¯‡ Ï˘ occupation forces-‰ Ï˘ ÈÏÏÎ‰ „˜ÙÓÏ 1945 ÏÈ¯Ù‡·
“[to bring] home to the Germans :‰È‰ ,253 ‰¯Ú‰ ÏÈÚÏ ,‰ÈÈ˘‰ ÌÏÂÚ‰ ˙ÓÁÏÓ Ï˘ ‰ÓÂÈÒ
that Germany’s ruthless warfare and the fanatical Nazi resistance have destroyed the
German economy and made chaos and suffering inevitable and that the Germans cannot

.escape responsibility for what they have brought upon themselves”
372Israel Ministry of Defence, Israel’s Security Fence: Purpose (2007) http://www. :Â‡¯

Israel Ministry of ;(19.8.07-· ˜„·) securityfence.mod.gov.il/Pages/ENG/purpose.htm
.Foreign Affairs, supra note 75
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