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And yet the Hearsay Rule, in truth, is not only the pride of the
Anglo-American system of evidence; it is even the triumph of
harmony between the data of Science and the Empiric Trial Rules.
We do not refer to the absurd pedantic details with which that
Rule is in practice usually encumbered, but to its broad principle.
J.H. Wigmore, The Principles of Judicial Proof (Boston, 2nd ed.,
1931) 970.
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Let the laws be accompanied by justificatory reasons. ... [They]
would serve as a kind of guide in those cases in which the law was
unknown: it would be possible ... by knowing the principles of the
legislator, to place oneself by imagination in his situation; to divine
or conjecture his will in the same manner as we conjecture what
would be the determination of a reasonable being with whom we
had long lived and with whose maxims we were well acquainted.
... There are truths which is necessary to prove; not for their own
sakes, because they are acknowledged, but that an opening may be
made for the reception of other truths which depend upon them.
It is necessary to demonstrate certain palpable truths in order that
others, which may depend upon them, may be adopted. It is in
this manner we provide for the reception of first principles, which,
once received, prepare the way for admission of all other truths.
J. Bentham, "Promulgation of Reasons”, in: J. Bowring (ed.), The
Works of Jeremy Bentham (Edinburgh, 1859) I, 160, 161-162.
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[T]he inability to cross-examine the witness at the time he made his prior statement

cannot easily be shown to be of crucial importance as long as the defendant is

assured of full and effective cross-examination at the time of trial. The most

successful cross-examination at the time the prior statement was made could

hardly hope to accomplish more than has already been accomplished by the

fact that the witness is now telling a different, inconsistent story, and — in this

case — one that is favorable to the defendant. We cannot share the ... view

that belated cross-examination can never serve as a constitutionally adequate

substitute for cross-examination contemporaneous with the original statement.

The main danger in substituting subsequent for timely cross-examination seems to

lie in the possibility that the witness’ false testimony is apt to harden and become

unyielding to the blows of truth in proportion as the witness has opportunity

for reconsideration and influence by the suggestions of others, whose interest

may be, and often is, to maintain falsehood, rather than truth. That danger,

however, disappears when the witness has changed his testimony so that, far

from "hardening”, his prior statement has softened to the point where he now

repudiates it. California v. Green 399 US 149, 159 (1970). .
,BR'WW’ DPTIR2 71 TNT MNIW 949/80 D7V 599 ,94 (3)ﬂy7 "D ,"?NWW’ NP2 71 102 735/80 B”Y ARY 23
348,383/88 ©”Y ;466 (2)XM 77D ,98'11!)’ DT ) NN 169,614/86 7Y ;72 ,62 (4):'!5 3”5
7D ,583‘”’ DT 73 AIRNW 209/87 7Y D2 AR .89 (3)IM I’D ,'nnw’ DT 7Y 'ARY IVOKRTIAR
MNR NTRY% ORNAA DT A waTan ralsdata i e idaRie AW mImnw aubnn — 596 ,594 (4)RN
v nmpya MWAY 77002 AMROY ™I 277 LAYWART T0°aw TINA"NINR2 vOWNATN] Sv
T3 LOWNTTN T WA *D% YD ANYLR NITY W ANnab1 y1on nwTd yana vswnntnea
"I”°0 DY 17 DR L¥P0 7ID0 WX DNITYA NNIN°ANd 30 PHO 55% [2yn M balats yvionwn®
NPRY IR 75 MY ,uBWn2 IRITW NPRIT 190m Hwa 1 1Ty AN W 0»n%nn nannann
IMINA Y10 WOHNY AR WY BRI YINW LOWHATNNAW IARY P71 MY Y10 wawh Mo
229-226 ,169 (4)7'1'7 37D ,BNWW’ DY 73 IARY W 869781 DY IR LAY ANIRYD MMIXNAN DPRIN
«(A.G. of Hong Kong v. Wong Muk-ping [1987] 2 All ER 488 :°%21X71 [°72 03 7LIPI 11 W)
241/87 57¥2 HRMR M LW PV WTPOD AR PIAT WMT YW — CnyTd — 11017 amnb

.743 (1)an 77D BRI NIvm 13 1

341



2MYRN N7D DYVIVN POV UION

,72%2 PINTRTIOR CNW 00 PY AYwIn 07p% Mnnn niobna poyb pmnn
25243031 NR 7NRIAn” 19RND DAR D WK

2037 PUTIPY DY NINNWIA R10 Y0 YW AYR WITD 577 11 Chnwn
,0IAR KDY RPIT AR NIpy 1T IRV mwpna e a1 ovhien
AW NID°I¥N PR NIYRYW PNw 23R NLOWNI AKX NPy YW oTnvn am
MR I — VOWMT NN ATIOW NU2WHTI MIVY ST — DYWRI .NIAWN
MPYPPYDIR 7P D3N NINIPY YW NMVINTIP NOIYND DYDY LUDBWHYW R
WM 115°0° Mpn 119°0 °2 7IN2IT WRKRD .INI1DNR Yy 1w n 90 Yy anwn
I TINAn 0P W ,owRI? MIDXT [12°07 NTn YW 119ya 1230 nR nvaip
7RI ©IDY .NIIST MIPH T 7IN2T 210 VEWNAT YW 1aMIYT 19MRY NM1avpya
MIWIDT SNIYY AT — NPIW .D°WHPIID DOHYLA PN IR 7R DIWOY DIpn
TR ,APRIT NTIPDY K10 w0 a1 99531 ,1°7 Yo — vIpwn nina aToow
9047 NITIPY BRIR PW DY FPY ARWAT Y ARANT 7172 ’PR WD
1210 VOWMNA"NY W 0°2MIN TWR "V 715N

AN Y PP T9RI SW TN by (ywa M2Tm 15°3 pOn,1InRD
D37 NN T PRI LPIPAY L12I90 L1001 (PpoY 72 X002 Pndhwn
N0 7777920 NN DR ANIYEARA °RAAY X0 NIvn 3T 7INY 0°0mIn
N2> [n T N0 77772 .N1PKIT NTIPD? K10 Yo Hw 1°9ovo» v192 Naxtn
IRIAND TPNWA (IPY PV (VWU P NPpIRId RAN W AYIOT L, NYIY Lavaon
H95% mvnwa N’ YW NA3oma 13 AT Pty bThYy P wan 1 Jwd
NPYDIR 3 AYIONA LNOWRIAN 72K 2°995 YW onyapa 1M1 0onYpn NPRIN
7DIVYIT 1NN AT 7IPY NIPRIT NTIPDY R10 H°Y0 YW INT30MP2 DWW NIPIWID
,JIPPOY AW X310 .N72AT MNNWAIY ARAN TWR NAIWID TPIDIR NIRY
INTHY MYY W 115°0% DWRIT NDYWN NR NYIN WK T X7 757V PXDIRD
19713% WK PWRIA NP2LNT VISR .0vYYon 11°0n nn by v
NANR AYI57 93327) ANWRE NITAW DR AP0 NIXAN NPRID PINTNINR YW
DR :7IRAN AYRWA DR THYA O 1PV (DPHWRI PV 0°115°0 nYuRa AMwp

77D PRI N1 11 73AND 400781 D7V 5748 (212 17D YR N1 71 011290 553/81 D7V AR 24
DM NY23I™ NI NRPIA TR OV INR MIp2 MY NIINRY A%R 01D OX poo .767 (4)nY
Yy Tny 119 vDWHAATN’A LR10 TPYO MION NYIp INRY MywIa® 002 Mwnwni pIntnng®
TIRY 17 657,691,791/81 B”¥1;99-98 ,94 (3)1% 77D ,DRIW NI 11 17D 735/80 B7YA AT TN
.824-823 ,818 (312 770 PR nyvma 1)

DY PRI/ DR CTIHOY IMYIAW DYV DR VDY 03 WIT LOWHNATNA L(3)R10 PYO DYy 25
MIIWWw 0Ipna P21pnia By A% ADp Iw NUIYIY NP uan® fIvn T aweiT pIntnank
=%y ®RHX ,IVA 11 NOYENXRTNPIT MIDWINT 700 YV XYW vdwHATNa YUY MIvap) dpni
476/84 D”Y IR .NMIDY TVIT NYIWATNRIIY "0 HY 1PIATNRDW YW AN ,RPNT pInTNIBR
NTIPPAY MIRTIA Y13R% 101 RY T pIN DRIIN YW anp 90 .533 (4)v? 17D YR nvTn 1 037
1R (225 (1)T% 77D PRI N2 73 ©IP 190/82 DY APYDIIW T NRAIT) ADPR NNV
93 NN NPMIaY LPINTATR NITIY 10°02aw MYYIR YW 1nrnaa awyn’ a5%n nempn
19 407/81 D”Y AIRT (3)R10 PYO MM [PIA"MIRIIY HY AYAR ©IDA NAIND Y2 077277
.(@oMD ’Y) YW navms

342



[YTN NDV] NPRIN NTIPAY N10 9O NIWIS YN KD DX0IVN

MW 1DIRA D°DIWN 1UDID WM IR ANTIN AYIONT DR PHRY 0% 130
JIYIONN DR PUIRY T A9RWY 2210 719 2703 ,712 2267970 Nk oYW 115705
NYW YO AMTRBA YW NITH 2IXYW L7120 PR PR DHYLND
DRIADT 93771 D°YDWIM N1AY 0°3°7% PITNITY Hw 0°115°0 *1D» Inom
APIXT MWW 03 2WIN PR DAYV DNIXA LYWHT 07192 Mvipin oIy Yw
NPY0 DW 1MW 2377 DR AV WK [1°7¥7 vOWNAITNA YW NUNO1R INPrIN®
JPNWA IPY OV TAR 7Ipa 0091 PR YR Y2 ,°nyI% PRI nTIpp? K10
NId%AT DR ©IPD NP2 NINAYY HPOIAY NV L JNW YW T Pty 100 DY
P2IMNY "IRI X°7 AR PRt NY20W 110D IR .X10 YD YW INT10M32 1pODIw
MTIA?1 *127 DR 0?09 PIR Wpan L1PNWa 1IPY 0570 1192 137w AYR 2
.0715%

STAPY0PA9Y NYIND” HY 111N MAPYA MO MIYD D
RPN DY FPUIN NOIPNTY ZIINISNIY NHVIDOY N30T

In a little known passage on the Poor Laws Mr Bentham compared
our nation to that of a country whose inhabitants could not count
beyond three:

”...How many places of worship? is a question that, in a Turkish
town upon the Danube I took the liberty of addressing to the...
great man of the place — the Chief Officer of the Province.
CHUCK — with a significant toss of the head — CHUCK was the
answer — plenty. ... The degree of information ... is unfortunately
not peculiar to Turkish ground. Come back to England — address
yourself to those who undertake to feed the country ...ask them
how many mouths there are to feed — CHUCK is still the answer:
CHUCK is the sum of knowledge”.

Come to our legislators in 1972 — ask them — how many sophis-
ticated criminals? CHUCK. How many ignorant, feckless, cowed
or slow-witted accused are unrepresented? How many cases of
improper methods of interrogation? How many cases of hardened
criminals refusing to answer questions at all? What are the effects
of the disciplinary principle? On every factual assumption, on every
item of information relevant to diagnosis of the problem, CHUCK,
CHUCK, CHUCK s still the answer.

William L. Twining, Rethinking Evidence (Oxford, 1990) 336-37.
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The policeman views criminal procedure with the administrative bias of the
craftsman, a prejudice contradictory to due process of law. That is, the policeman
tends to emphasise his own expertness and specialized abilities to make judgments
about the measures to be applied to apprehend ’criminals’, as well as the ability
to estimate accurately the guilt or innocence of suspects. He sees himself as a
craftsman, at his best, a master of his trade. As such, he feels he ought to be
free to employ the techniques of his trade, and that the system ought to provide
regulations contributing to his freedom to improvise, rather than constricting it.
There is in his attitude toward judges, for instance, a sentiment akin to that of
Shaw’s epigram, "Those who can, do; those who cannot, teach”. Like other doers,
he tends to be resentful of critics who measure his value by abstract principles
rather than the ’reality’ of the world he knows and lives and sees.
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J. Frank, Courts on Trial (Princeton, New Jersey, 1949) chs. 3 & 10, X7 35

SMIRT SW YAtk v 36

I suppose there never was a more slapdash, disjointed and inconsequent body
of rules than that which we call the Law of Evidence. Founded apparently
on the propositions that all jurymen are deaf to reason, that all witnesses are
presumptively liars and that all documents are presumptively forgeries, it has been
added to, subtracted from and tinkered with for two centuries until it has become
less of a structure than a pile of builder’s debris. C.P. Harvey, The Advocate’s
Devil (London, 1958) 79.
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European Convention for the Protection of Human Rights and-% 6(3)(d) Yo ,owunb ,axa 37
:Fundamental Freedoms

Everyone charged with a criminal offence has the following minimum rights: ... to examine
or have examined witnesses against him ...
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